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aresr/ORDER
PER BENCH:

The above 82 appeals pertain to Late Shri BipindrarPrabhudas
Patel (hereinafter referred to as “the assesseay) his wife Smit.
Manjulaben Bipinbhai Patel in respect of assesssnenmpleted for 17
assessment years (A.Y.) from A.Y. 2000-01 to A.01@-17. All the 82
appeals filed by these two assessees and by trenReas well as the cross-
objections were heard together. During the pendesfcyhese group of
appeals before the ITAT, Shri Bipinchandra PrabbuBatel expired on
18.01.2021. Smt. Manjulaben Bipinbhai Patel hasleaded herself as his
legal-heir and an affidavit to this effect has béd. Further, the revised
Form No0.36 and 36A has also been filed in respéappeals and cross-

objections pertaining to late Shri Bipinchandrd&Btel.



I.T.A No. 1894/Ahd/2019 A.Y. 2000-01 Page No 4
Manjulaben Bipinbhai Patel Legal Heir of Late Bipinbhai P. Patel
& 81 ors.

2. The major controversy in all the appeals revolaesund various
transactions as reflected in the following forelwgank accounts of late Shri

Bipinchandra Prabhudas Patel and Smt. Manjulabpmé&iandra Patel:-

1) Merrill Lynch Bank (Cayman Islands) [“MLB” for shdr
a) A/c No. ICA03B39
b) A/c No. 16503B39

i) Hinduja Bank (Switzerlands) [“HBS” for short]
a) A/c No. 0011370 001.000.840 (USD-US Dollar);
b) A/c No. 0011370 001.000.001 (CHF-Swiss Franc);
c) A/c No. 0011370 001.000.392 (JPY-Japanese Yen);
d) A/c No. 0013700 3392 (JPY-Japanese Yen)

Facts of the case

3. Succinctly, the facts of the case are that a beaction u/s 132 of the
Act was carried out in the case of the assessediarf@amily members on
02.12.2015. During the search at the residencehef d@ssessee, it was
gathered that bank accounts with “MLB”, as refersadlier, were held in
the name of a company ‘M/s. NAD Investments Ltd=2gistered in Cayman
Islands, through a trust and the settlors of tha&l feust were Shri
Bipinchandra P. Patel and Smt. Manjulaben B. P@iesband and wife).
The ultimate beneficiaries of the trust/accountsewtheir own family
members namely Shri Minesh Patel, (Son — 50%); Sigtshaben Patel
(Daughter-in-law, 25%); Ms. Natasha Patel (Grandgiiser — 12.5% and
Ms. Amisha Patel (Grand-daughter — 12.5%). Theseigh bank accounts
were not disclosed in the income-tax returns dfeziof the persons. During

the course of search, a statement of Shri BipindtzaR. Patel was recorded
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u/s 132(4) of the Act, wherein he initially denibédving possessed any
foreign bank account or being a beneficiary of &rgign trust. However,
when he was confronted with “Confidential Clienbfle Sheet”, “Settlor
Profile Form”, deed of trust between Shri Bipinctan P. Patel & Smt
Manjulaben B. Patel and Merrill Lynch Bank and TrGempany (Cayman)
Ltd. dated 07.01.2000, the supplementary deedist ttated 07.01.2000, the
company formation letter, deed of amendment dafed332021, Revocation
of Trust Deed dated 19.11.2012; Shri BipinchandrBd®el accepted that he
had signed on the deed of trust as well as ther @tbeuments related to
establishment of a trust with Merrill Lynch Bank dadrust Company
(Cayman) Ltd. However, he stated that he had dignethese forms as
settlor in order to help his blood-sister late SRitabhavatiben Amin and
brother-in-law late Shri Jashbhai Amin who werdledtin London, in order
to help them to bring their money from Africa tordon. The Assessing
Officer found this explanation to be a concoctemhystand on the basis of
material available on record and the statementafEpinchandra P. Patel,
initiated action against the assessee and Smt.uldédgn B. Patel for 17
assessment years under different provisions obadollows: -

) U/s 147 of the Act : for AYs 2000-01 to 2009-10

i) U/s 153A of the Act : for AYs 2010-11 to 2015-16

i)  U/s 143(3) of the Act  : for AY 2016-17

4.  Apart from the aforesaid foreign accounts, casth jgwellery were

also found during the search operations. In therssowf assessment
proceedings, details of four foreign bank accourdkl by the assessee in
Hinduja Bank (Switzerland), as detailed earlier,raveeceived through
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FT&TR Division of the CBDT. These accounts wereihgwleposits during
the period of financial years 2013-14 to 2016-1Fhe assessments were
completed in the case of Shri Bipinchandra P. RatdlSmt. Manjulaben B.
Patel after making additions in respect of cred#ffected in the foreign
bank accounts. Further, addition in respect of jmme found during the

search was also made.

5. It will be relevant here to discuss certain faaftthe case pertaining to
foreign bank accounts of the assessee in slighilgléh order to appreciate
and properly examine the grounds as taken by thending parties in these
appeals. The relevant facts pertaining to fordignk accounts held with
‘MLB’ are as under: -

» Such bank accounts were held in name of NAD Inesdtnh.td.
(NAD).

= NAD is a company registered in Cayman Islands.

» Such bank accounts were held in the name of NAQugr a
‘trust’.

= Shri Bipinchandra P. Patel & Smt. Manjulaben Bt&avere
‘settlors’ of the said trust.

» Beneficiaries of trust were family members of tkseasee &
Manjulaben.

6. During the course of the search carried out by rénvenue, the

assessee was confronted with following documentselation to foreign

bank accounts held with MLB [Ques. 22-29 of statetmaf assessee u/s
132(4) as reproduced in the assessment order At924] :

1. Deed of trust dated 07.01.2000 (Ques. 22):
2. Supplementary deed of trust dated 07.01.200@4@&B);
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3. Company formation letter (Ques. 24):

4. Confidential Client Profile Sheet (Ques. 25 &;26

5. Settlor Profile Form (Ques. 27):

6. Deed of amendment dated 30.03.2001 (Ques. 28):
7. Revocation of trust deed dated 19.11.2012 (Qif9s.

7. According to the assessee the above seven docsirasnteferred,
were merely confronted to the assessee and thesendats were not found
during the course of search from the premises @fidsessee. "Confidential
Client Profile Sheet" & "Settlor Profile Form" wereceived by the Income
Tax Department from "Tax Authorities of Cayman igla" on the basis of
"Tax Information Exchange Agreement". In the staatu/s 132(4) of the
Act, the assessee had stated that he had signefibrthe in relation to
foreign bank accounts held with MLB in the capaaty'settlor” in order to
help his blood sister namely Late Smt. Prabhavatismin and brother-in-
law Late Jashbhai Amin (who were settled in Londtmnhelp them bring
their money from Africa to London. However, the Atld that all the
‘credits’ reflected in these bank accounts weredme’ of the assessee and
consequently, additions were made in respect df svedits for the period
from AYs 2000-01 to 2013-14.

8. In respect of four foreign bank accounts held Iy &ssessee with
‘HBS’, the information regarding which was receivégrough FT&TR
division of the CBDT,; the entire credits as reféztin these bank accounts
were treated as income of the assessee and addwiere made in AYs
2013-14 to 2016-17. The total additions made speet of credits reflected
in foreign bank accounts from AYs 2000-01 to 20¥6-dggregated to
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Rs.24,18,78,960/-. As the foreign bank accountewedd by the assessee
and Smt. Manjulaben B. Patel jointly, the Assesgbificer had made the
addition of Rs.24,18,78,960/- in the hands of btie persons in the
following manner: -

(i) 50% of the amount was added on substantive basis;

(i)  50% of the amount was added on protective basis.

9.  Aggrieved with the orders of the Assessing Offiegpeals were filed
before the First Appellate Authority by the assesas well as by Smt.
Manjulaben B. Patel. The Id. CIT(A) rejected diettechnical grounds
raised by the assessee in respect of reopenintdid/ef the Act as well as
the proceedings u/s 153A of the Act. He, howevelgpted a different
mechanism for working out the amount of income a@spect of funds
credited in foreign bank accounts. Apart from thedd side entries, he
considered the entries on the debit side as wdllreworked the income for
the different years, which resulted in loss fortaier years. While the
positive income was confirmed as addition by theQdiT(A), the losses
were ignored. This aspect will be discussed inildetehile dealing with the
grounds taken on merits of the addition. The Id.(8) held that since the
transactions in foreign bank accounts were caroad by the assessee
without the consent of his wife and other familymimers, he confirmed the
entire addition pertaining to foreign bank accouintsthe hands of the
assessee on substantive basis. However, 50% ofrtlmnt was also

considered as income of Smt. Manjulaben B. Pat@rotective basis.
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10. As regarding the addition of Rs.1,13,86,888/- oocoant of
unexplained jewellery in AY 2016-17, the Assessfficer had added a
sum of Rs.10 lakhs in the hands of Shri. Bipincmar®l Patel. The balance
addition of Rs.1,03,86,888/- was made in the haridSmt. Manjulaben B.
Patel and Jigishaben Patel; being 50% on substabi@sis and 50% on
protective basis in the hands of both the persbhs.ld. CIT(A) confirmed
the entire addition of Rs. 1,03,86,888/- of jeweltwin the hands of Smt.
Jigishaben Patel as she had owned up the entiedlgeyww However, 50%
addition in the hands of Smt. Manjulaben B. Patelpootective basis was

also sustained as the matter had not reachedyinali

11. Aggrieved with the orders of the Id. CIT(A), bothe assessees as

well as the Revenue is in appeal before us.

Grounds taken in the appeal

12. Grounds of appeal in ITA N0.1894/Ahd/2019 for A2000-01 filed
by the assessee are as under:

“1.00 Order passed u/s 147 r.w.s. 143(3) of the i8ctoid and deserved to be
gquashed:

1.01 On the facts and in circumstances of your HBgpés case and in
law, 1d. CIT(A) failed to appreciate that -

- Your appellant was simply settlor and Merrill lgnwas the director of
the Company, therefore the |d. AO ought to havdedabn relevant
information from the directors rather than callinge information from
settlor and as such the act of Id. AO is arbitrany make impugned
addition of Rs.54,43,228/- to the returned income.
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1.02

1.03

1.04

2.00

- No documents were found during search or theeedfi prove that the
funds in the alleged foreign bank accounts are sfarred or sourced by
the appellant and likewise the Id. AO also not pbv¥hat the appellant
has received or has been enriched in any mannetsshsaer by any funds
from the alleged foreign bank accounts,

- Ld. AO has grievously erred in passing the order"False Statement /
Grounds/basis that incriminating documents werentbar gathered from
searched premises whereas the addition was madedbas the
documents gathered from unknown sources.

- Ld. AO has passed the impugned order with thdgiegmined mind set to
make high pitched assessment which can be prowed the fact that
details and statements related to offshore trustoants were provided
almost after 22 months post search conducted aamidtdlo after number of
requests made by your appellant. Such details aatereents were
running into around 2,500 pages. Accordingly, theleo passed was
without providing sufficient opportunity to yourgllant to represent his
case and as such violates principles of naturdiges

On the facts and in circumstances of your Bgpigs case and in law, the reasons
recorded before issue of notice u/s 148 of theddeis not spell out clearly any
income that has escaped assessment, in as mudhoad states thatadmounts
credited into these bank statements (relating toeign bank accounts) need to
be taxed as per the prevailing provisions of theéme Tax Act, 1961".

On the facts and in circumstances of youreippt’s case and in law, Id. CIT(A)
erred in upholding the order passed us 147 r.w48(3) of the Act an erroneous
plea that information along with the statement melenl during the search
became the basis of issue of notice u/s 148 di¢héor proceedings u/s. 147 r.w.
Explanation 2(d) of the Act.

On the facts and in circumstances of youreigpt's case and in law, Id. CIT(A)
erred in upholding that credit entries in allegemtdign bank statements is liable
to be treated as deemed income as per section 68/ff the Act though your
appellant has not maintained any books of accouAtordingly, confirmed

addition of Rs.38,58,950/- to the returned inconge against additions of

Rs.54,43,228/- made by Id. AO.

WITHOUT PREJUDICE TO ABOVE, on the facts and circumstances of your
appellant's case and in law, Id. CIT(A) grosslyeerrin not allowing set off of
resultant loss of the year, relating to transactiom foreign bank accounts,
against declared income of the same year and damyard of such unadjusted
loss, if any, for being its set off of with theane of following year(s), on wrong
plea that such set off and carry forward could hdeen possible only if the
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returns were filed within the due date as per thevisions of the Act which is not
the case in the case of your appellant.

2.01 It is brought to notice that the return wasd in time for the year under review.
Since the loss is first computed, relating to teast®ns in alleged foreign bank
accounts, during appellate proceedings, the sanoeldhbe allowed to be set off
against returned income of the same year and céwrward of the same to
subsequent year(s) for being its set off as pai@sec70, 71, 72, 74 of the Act.”

Grounds of appeal in ITA Nos. 1895/Ahd/2019 to /20®l/2019 & in ITA
Nos. 1905 to 1914/Ahd/2019 are same as in ITA N8941Ahd/2019
(except the amounts mentioned in Ground 1.01 ar@raund 1.04 of each
appeal and a ground regarding substantive & prgtecddition taken in
ITA No. 1914/Ahd/2019).

13. Grounds of appeal in IT(SS)A No0.569/Ahd/2019 faily. 2010-11

are as under:

“1.00 Order passed u/s 153A r.w.s. 143(3) of theidwoid and deserved to be
quashed:

1.01 On the facts and in circumstances of your Bapies case and in law, Id.
CIT(A) failed to appreciate that -

- Your appellant was simply settlor and Merrill logn was the
director of the Company, therefore the Id. AO oughtave called
on relevant information from the directors rathéah calling the
information from settlor and as such the act of AQ is arbitrary
to make impugned addition of Rs. 61,02,094/- to reéterned
income.

- No documents were found during search or theeeadt prove that
the funds in the alleged foreign bank accountsteaasferred or
sourced by the appellant and likewise the Id. A€balot proved
that the appellant has received or has been endche any
manner whatsoever by any funds from the allegedidorbank
accounts.
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1.02

1.03

2.00

2.01

- Ld. AO has grievously erred in passing the oraer "False
Statement / Grounds/basis that incriminating documewere
found or gathered from searched premises whereasatiition
was made based on the documents gathered from wnkno
sources.

- Ld. AO has passed the impugned order with thelgiermined
mind set to make high pitched assessment whichbeaproved
from the fact that details and statements relateaffshore trust
accounts were provided almost after 22 months esrch
conducted and that too after number of requestsentad your
appellant. Such details and statements were runiita around
2,500 pages. Accordingly, the order passed wasowitproviding
sufficient opportunity to your appellant to reprasdis case and
as such violates principles of natural justice.

On the facts and in circumstances of your B@pés case and in law, Id.
CIT(A) erred in upholding the order passed u/s 153As. 143(3) of the
Act on erroneous plea that information along witle statement recorded
during the search became the basis for proceedirg453A r.w.s. 143(3)
of the Act.

On the facts and in circumstances of youreiapt's case and in law, Id.
CIT(A) erred in upholding that credit entries inleged foreign bank
statements is liable to be treated as deemed in@sm@er section 68 or
69A of the Act though your appellant has not mamsd any books of
accounts. Accordingly, confirmed additions of R9483/- to the
returned income as against additions of Rs. 61®%;ade by Id. AO.

WITHOUT PREJUDICE TO ABOVE, on the facts eincumstances of
your appellant's case and in law, Id. CIT(A) grgsstred in not allowing

set off of resultant loss of the year, relatingremsactions in foreign bank
accounts, against declared income of the same gedrcarry forward of

such unadjusted loss, if any, for being its setobffvith the income of
following year(s), on wrong plea that such setaoidl carry forward could

have been possible only if the returns were fil@édinvthe due date as per
the provisions of the Act which is not the casetha case of your
appellant.

It is brought to notice that the return wésd in time for the year under
review. Since the loss is first computed, relatmd¢ransactions in alleged
foreign bank accounts, during appellate proceedinigs same should be
allowed to be set off against returned income efsame year and carry
forward of the same to subsequent year(s) for bésget off as per
sections 70, 71, 72, 74 of the Act.”
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Grounds of appeal in IT(SS)A Nos. 570/Ahd/2019 7d/Ahd/2019 & 575
to 580/Ahd/2019 are identical as in IT(SS)A No.2481/2019 (except the

amounts mentioned in Ground 1.01 and in Ground Gf@#ch appeal).

14. Grounds of appeal in ITA No.31/Ahd/2020 for A.MO@D-01 filed by

the Revenue are as under:

“1.  On the facts and in the circumstances of theecand in law, the Id.
CIT(A) has erred in restricting the addition of B443,228/- to
Rs.38,58,950/- on account of undisclosed incomen fforeign bank
account, by not appreciating the facts involvethis case. .

2. On the facts and in the circumstances of theeaasd in law, the Id.
CIT(A) has erred in deleting the income on accafrBTCG/LTCG which
relate to transactions in shares and find placéank statement showing
realized gain/loss.

3. The issue involved is related to undisclosedifpr bank accounts which
falls within the ambit of exception under para 0@ the C.B.D.T.
instruction no. 17/2019 dated 08.08.2019.

4. It is, therefore, prayed that the order the GQIT(A) 12, Ahmedabad may
be set aside and that of the AO may be restoréuetabove extent.

5. The appellant craves leave to add, alter, amand/or withdraw any
ground(s) of appeal either before or during the rseuof hearing of the
appeal.”

Grounds of appeal in ITA Nos. 32/Ahd/2020 to 39/A20, in ITA Nos.
41/Ahd/2020 to 49/Ahd/2020, IT (SS)A Nos. 1 to 6dA2020 & IT (SS)A
Nos. 7 to 12/Ahd/2020 are same as in ITA No. 31/82680 (except the
guantum of amounts as mentioned in the Groundadf aeppeal).



I.T.A No. 1894/Ahd/2019 A.Y. 2000-01 Page No 14
Manjulaben Bipinbhai Patel Legal Heir of Late Bipinbhai P. Patel
& 81 ors.

15. The grounds taken by the assessee in CO No. 5020 are as

under:

“1.  Theld. CIT(A) erred in law and on facts in ugtling the addition made in
assessment u/s. 153A r.w.s. 143(3) for unabated2@00-01 in the
absence of incriminating material found during tiwairse of search.

2. The Id. CIT(A) erred in law and on facts in hoggdthat confrontation of
available documentary evidences to the appelland aecording of
statement u/s.132(4) of the Act constitutes incrating material on the
basis of which addition can be made for an unabassgtssment year.

3. The Id. CIT(A) erred in law and on facts in donfng the addition made
by the AO to the extent of Rs.38,58,950.27/- (U$SD53).

4. The Id. CIT(A) erred in law and on facts in hofgl that 100% of the
addition is taxable on a substantive basis in thads of the appellant as
against the AO adding 50% on a substantive basid 88% on a
protective basis. This amounts to enhancement andot permissible
without notice.

5. The Id. CIT(A) erred in law and on facts in hotg that in case of
loss/negative income, it will not be allowed to ¢eried forward as
return was not filed within due date.

6. The Id. CIT(A) erred in law and on facts in a&ilvg AO to examine
applicability of and initiate proceedings under thBlack Money
(Undisclosed Foreign Income and Assets) and Imiposibf Tax Act,
2015.”

Grounds of appeal in CO Nos. 47/Ahd/2020, in 4958Ahd/2020, in
55/Ahd/2020 to 61/Ahd/2020 & in CO No. 63-64/Ahd2B0are same as in
CO no. 54/Ahd/2020 (except the quantum of amoustmantioned in the
Grounds of each CO).
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16. Grounds of appeal in ITA No0.1904/Ahd/2019 for A2016-17 filed
by the assessee is identical to grounds in ITA N894/Ahd/2019 except

that an additional ground No. 3 has been raiseohdsr:

3.00 On the facts and in the circumstances of ymellant’s case and in law, Id.
CIT(A) erred in confirming the addition of Rs.10@W0/- on account of jewellery
found from Locker No.-17 not owned by your appellan the ground that
explanations given by your appellant do not cornmae with supporting evidence
and as such it is not reliable. Ld. CIT(A) alsolddi to appreciate that the said
locker was never operated since last 10 years afirooed by the bank.

17. Grounds of appeal in ITA No0.1915/Ahd/2019 for A2016-17 filed
by the assessee is also identical to grounds in NA 1894/Ahd/2019
except that an additional ground No. 3 has beasedaas under:

3.00 On the facts and in the circumstances of ympellant’s case and in law, Id.
CIT(A) erred in confirming addition of Rs.52,41,8770n protective basis on
account of jewellery found during the course ofrskahough full details has
been confirmed on this account in the hands of Jigishaben Patel, daughter-
in-law of your appellant by virtue of order dated.01.2019 arising out of appeal
No. CIT(A)-12/320/CC 1/2017-18.

18. Grounds of appeal in ITA No.50/Ahd/2020 for A.MQ15-17 filed by
the Revenue are as under:

1. On the facts and in the circumstances of the caskia law the Id. CIT(A)
has erred in deleting the addition of Rs.3,65,49/93Rs.3,13,56,495/- on
account of undisclosed foreign bank account + R8%2%44/- on account of
unexplained jewellery found) made by the AO ontsnlise basis.

2. On the facts and in the circumstances of the caskia law the Id. CIT(A)
has erred in restricting the addition of Rs.3,134%%/- to Rs.17,47,300/-
made by the AO on protective basis following theisien in the case of
appellant’'s husband Sri Bipinchandra Prabhudas Paba account of
undisclosed income from foreign bank account byappreciating the facts
involved in this case.

3. ltis, therefore, prayed that the order the Ld. (AY 12, Ahmedabad may be
set aside and that of the AO may be restored talioge extent.
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4.

The appellant craves leave to add, alter, amend/@ndvithdraw any
ground(s) of appeal either before or during the rseuof hearing of the
appeal.”

19. Grounds of appeal in ITA No.40/Ahd/2020 for A.Y.18317 filed by

the Revenue are as under:

1.

On the facts and in the circumstances of the caskia law the Id. CIT(A)
has erred in deleting the addition of Rs.6,27,10/9% Rs.34,94,597/- on
account of undisclosed income from foreign banloantby not appreciating
the facts involved in this case.

On the facts and in the circumstances of the caskia law the Id. CIT(A)
has erred in allowing the expenses as per bankistant without appreciating
that the substantial part of addition was made aptheld under section 68/
69A of the IT Act and no expenditure is allowaldaiast such income as per
provision 115BBE of the IT Act. (emphasis is swgplon para 8.31 of
appellate order).

On the facts and in the circumstances of the caskia law the Id. CIT(A)
has erred in deleting the addition on account ofeipts in undisclosed
foreign bank accounts described as a spot transaatiithout establishing on
facts, a one-to-one correspondence between craditdebit entries relating
to a “spot transactions” in the appellate order.

It is, therefore, prayed that the order the Ld. (Y 12, Ahmedabad may be
set aside and that of the AO may be restored taltioge extent.

The appellant craves leave to add, alter, amend/@ndvithdraw any
ground(s) of appeal either before or during the rseuof hearing of the
appeal.”

20. We will take A.Y. 2000-01 & 2010-11 as the leadc(s) and discuss
the grounds taken by the assessee as well as Retlenue in detail in these
years. The appeals pertaining to A.Y. 2000-01IafeN0.1894/Ahd/2019
filed by the assessee and ITA No0.31/Ahd/2020 filydthe Revenue. The
assessee has also filed CO No. 54/Ahd/2020 in IPASIWAhd/2020 with
delay of 99 days. The delay was explained to beactount of Covid

pandemic and, therefore, the delay is condoned.appeals pertaining to
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AY. 2010-11 are IT(SS)A No0.569/Ahd/2019 filed blget assessee and
IT(SS)A No.01/Ahd/2020 filed by the Revenue with Gl0.47/Ahd/2020.

21. We have heard Shri Tushar Hemani, Sr. Advocate &l
Parimalsinh B. Parmar, AR appearing for the asseasewell as Dr. Darsi
Suman Ratnam, CIT.DR on the various grounds takethése appeals.
Shri Tushar Hemani, Ld. Senior Counsel explained the various grounds
taken by the assessee can be categorized in falipleur categories:
I Principle of natural justice;
. Reopening under Section 147 of the Act for Ah¥s. 2000-01
to 2009-10;
lii.  Completion of unabated assessment without imicrating
material for A.Ys. 2010-11 to 2014-15; &

V. Grounds on the merits of the addition.

We will take up the legal grounds raised by theessse for the different

years first before deciding the grounds as takethemerits of the addition.

Principle of natural justice

22. Shri Parimalsinh Parmar, the Ld. AR opened theiments for this
ground and submitted that the AO had passed thagngd order with the
predetermined mind without allowing proper oppottyiof being heard to
the assessee. He submitted that the details atelr&nts pertaining to
offshore trust accounts were provided to the asseanost after 22 months
of the search and that too after a number of reg@ssmade by the assessee.
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He further submitted that these details and statesmeere running into
around 2500 pages, but no proper opportunities are/ed to the assessee
to represent his case, which was in violation togyple of natural justice.
The Ld. AR submitted that the time allowed to tlssessee to explain the
documents were not sufficient and that the AO @hsise order in a hurry.
He further submitted that the Ld. CIT(A) also didtrallow sufficient
opportunity to respond to the remand report ofARe According to the Ld.
Counsel the Ld. CIT(A) had passed the order witess than one month
time after providing a copy of the remand repottle relied upon the
following decisions in respect of his contentioattBufficient opportunity of
being heard has to be granted before the AO and ttea factum of
opportunity of being granted before the appellateuh is of no
consequence:

i Tin Box Co. vs. CIT, [2001] 249 ITR 216 (SC)

. TIBCO Software India P. Ltd. Vs. DCIT [2015]ATTJ 432 (Pune)

23. Per Contra, Dr. Darsi Suman Ratnam, Ld. CIT.DRnhstted that the
AO had provided numerous opportunities to the aesedo explain the
transactions in foreign bank accounts. Howeveragmessee never provided
the required details and was in perpetual denialanolhe documents were
made available to the assessee as and when retjledt®o explanation
was given thereon by the assessee in spite of ialipsufficient opportunity
by the AO. Rather the assessee had merely filedaffidavit dated
04.12.2015 on 05.12.2017 stating that foreign kesdounts doesn’t belong
to him. The Ld. CIT-DR further submitted that thesessee had filed
additional evidences before the Ld. CIT(A) whichsvexamined by the AO
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in the course of remand proceedings. The assdssgemade further
submissions in respect of year wise net incomeutatled as per bank
statements, post remand report. Thus, sufficiepbdpnities were allowed
to the assessee before the Ld. CIT(A) as well. OtheCIT.DR relied upon
the decision ofHon’ble Calcutta High Court in case of Hydro Carbon
Services (P.) Ltd. vs. Union of India, [2021] 13&xmann.com 175
(Calcutta)in support of his contention that there was ndation of natural

justice.

24. We have carefully considered the rival submissiand also gone
through the assessment order. The Revenue hashfedna timeline chart of

the events that took place in this case, whickpsaduced below:

Assessment Proceedings

Sr. [Date Event Reference Remarks
no.
1. 02.12.2015|Search & Statement u/s 132 Para 2.1-2.2 Pg 1-2 of

AO

2. 03.12.2015|Statement recorded where asked to |Para 5.9 Pg 31 of AO
explain contents of letter in Qs no 30

3. 11.01.2016(Statements by (A) Para 5 Pg 18 of CIT (Al
Order

4, 27.01.2016|Statements by (A) Para 5 Pg 18 of CIT (Al
Order

5. 27.05.2016|Statements by (A) Para 5 Pg 18 of CIT (Al
Order

6. 23.11.2016|Issue of notice u/s 148 for initiating |Para 2.3 Pg 3 of AO
proceedings u/s 147
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22.12.2016

Reply of (A) to consider returns filed
139(1) for s. 148 + Request to provid
copy of reasons for initiation of
proceedings u/s 147.

Para 3.1 Pg 3 of AO

10.01.2017

Reasons for initiation of proceedings
147 provided to (A)

Para 3.1 Pg 3 of AO

17.02.2017

Obijections filed by (A) against initiatid
of proceedings u/s 147

Para 3.2 Pg 3 of AO

10.

28.07.2017

Obijectians filed by (A) against initiatio|
of proceedings u/s 147 were dispose
off by speaking order.

Para 3.2 Pg 3 of AO

11.

09.08.2017

Notice u/s 143(2) r.w.s. 147 issued

Para 4 Pg 7 of AO

12.

22.08.2017

Notices u/s 142(1) along with
guestionnaire issued and requested t
furnish on or before 31.08.2017

Para 4 Pg 7 of AO/Par
7.1 Pg 44 of AO

13.

29.08.2017

Letter by (A) to give details and copy
documents rather than furnishing wh
was asked for

Para 7.2 of 44 of AO

14.

22.09.2017

(A) was furnished with bank statemer
and other documents as asked vide
notice and was asked to reply on or
before 04.10.2017

Para 7.2 of 44 of AO

Nothing was

furnished by (A
till 04.10.2017

15.

04.10.2017

Yet another notice given with soft cop
of complied data of all documents an
was requested to furnish details on o
before 09.10.2017

Para 7.3 Pg 45 of AO

Nothing was

furnished by (A
till 09.10.2017

16.

27.10.2017

Final Show Cause Notice and was
asked to reply on or before 06.11.201

Para 7.4 Pg 46 of AO

17.

06.11.2017

(A) asked for 3 weeks time however
granted upto 17.11.2017

Para 7.5 Pg 47 of AO

18.

17.11.2017

(A) vide letter informed that informati
is under preparation and will be
submitted in due course of time

Para 7.5 Pg 47 of AO

No specific date

mentioned.
Nothing
submitted.

19.

01.12.2017

Final Show cause notice to submit
required details by 07.12.2017

Para 7.5 Pg 48 of AO
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20. |05.12.2017((A) submitted his reply Para 7.6 Pg 48 & 51 of{Included an
AO affidavit made
on 04.12.2015
disowning
foreign bank
accounts
21. |29.12.2017|Assessment Order Passed Pg73
Appellate Proceedings
Sr. |Date Event Reference Remarks
no.
22. |24.01.2018|Appeal e-filed by Assesses Pg 2 of CIT(A) order
23. 09.09.2018|Submission of Assessee to CIT(A) |[PB dated 06.09.2023 H
40
24. 130.11.2018|Submission made by Assessee Para 5 Pg 37 of CIT(A
forwarded to AO vide letter
25. ]10.12.2018|Paper book submission Para 3.9 Pg 40 of
CIT(A)
26. |04.05.2019(Letter of Summarized statement of [Pg 43 of CIT (A)
income from bank accounts of NAD
investment furnished to Ld. AO by
Assessee
27. |07.05.2019(Letter dated 04.05.2019 Pg 40 & 43 of CIT (A)
acknowledged by Ld. AO & Ld. /AR
furnished details and explanations
28. |30.09.2019|A0 Remand Report Para 5 Pg 37 of
CIT(A)
29.. |07.10.2019(Remand Report received by AssessePara 8.16 Pg 51 of CIT|
(A)
30. [19.10.2019|Rejoinder of Assessee Para 6 Pg 41 of CIT(A
31. |21.10.2019|Hearing post Remand Report Para 7 Pg 44 of CIT (Al
32. |24.10.2019(Further Submission by Assessee Para 7 Pg 44 of CIT(A
33. [30.10.2019|CIT(A) Order
25. Itis evident from the above chart that assesseeallowed sufficient

opportunity to represent his case before the AQvels as before the Ld.
CIT(A). The assessee had for the first time retpaethe AO to give a copy
of the documents on 29.08.2017, which was providddm on 22.09.2017.
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These documents were basically the statement @igiorbank account
which should have been available with the assdsisegelf. Still, when he
demanded the copy of the same from the AO, it wawiged to him.
However, no compliance was made before the AO ite spf repeated
opportunities as provided to explain these docusein fact, the AO had
suo mottoprovided the soft copy of bank statement and adleeuments to
the assessee on 04.10.2017, still no compliancenade. The assessee had
asked time for 3 weeks vide letter dated 06.11.20hich was granted till
17.11.2017 by the AO. In fact, the AO waited @l.12.2017 for issue of
final show cause notice. Finally, the assesseentemde his submission on
05.12.2017 by denying and disowning the foreignkimetount and filing an
affidavit dated 04.12.2015 disowning the foreigmlbaccounts. When the
foreign bank accounts were disowned on 05.12.20#I/a further time was
sought by the assessee, we don't find any violadbprinciple of natural
justice. The AO had finally passed the assessnmel@r @n 29.12.2017 but
no further communication was made by the assefibédeetdate of passing

of the order.

26. It is, thus, found that the AO had allowed numeropportunities to
the assessee to submit the explanation in resgeitteocredit entries as
appearing in the foreign bank accounts. The assdsas not explained as to
why the affidavit dated 04.12.2015 denying the awhip of foreign bank
account was filed after 2 years on 05.12.2017.thieay when assessee had
denied the ownership of the foreign bank accouh&se can be no question
of allowing insufficient opportunities to explaimé transactions therein.
Once having denied the ownership of the accounfsrédghe AO, the
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assessee cannot take a plea that no sufficientrinnity was allowed by the
AO to explain the credit entries in the foreign katcount. Further, it is
found that the Ld. CIT(A) had also allowed suffidieopportunities to the
assessee to explain the transactions in the foremmk accounts by
admitting the additional evidences filed before hiirhe assessee had made
submissions before the AO in the course of remandgeding as well as
before the Ld. CIT(A) after receipt of the remamghart. Even if the Ld.
CIT(A) passed his order within a month of the rethaeport, it is not the
case that the he didn’'t consider the submissionghefassessee on the
rejoinder of the remand report. Rather, the Id.(B)Thas passed a detailed
order considering and taking into account the sabions of the assessee
and has substantially reduced the additions as nigdé¢he AO. We,
therefore, do not find any instance of violatiomatural justice in this case.
The assessee was allowed sufficient opportunitiexplain the transactions
in the foreign bank accounts. The case laws relpah the assessee are not
found applicable to the peculiar facts of this case discussed above.
Therefore,the grounds taken by the assessee in respect of piding
insufficient opportunities and violation of principle of natural justice

are dismissed.

Reopening u/s. 147 of the Act

27. The cases for the A.Ys. 2000-01 to 2009-10 wepopered under
Section 147 of the Act by issue of notice undertiSrcl148 dated
23.11.2016. The assessee had raised objectionsadgfanreopening which
was disposed off by the AO vide order dated 28@772 Shri Hemani, the
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Ld. Sr. Counsel explained that the reopening wase duoerely on the basis
of details of foreign bank accounts received from&FR division of
CBDT. The deposits appearing in the foreign basdoant were apparently
on account of interest, dividend, person chequeslep wire transfers, call
loan/ fixed loan/ loan etc. According to the A@etamounts deposited in
the bank accounts were required to be taxed athpeairovisions of the Act
and, therefore, the cases were reopened. TherL&oBnsel has raised the

following specific objections in respect of reopempf the cases:

(A) Mere deposits in the bank account cannot lead to ghconclusion
or even inference that the income chargeable to takas escaped
assessment The Ld. Sr. Counsel submitted that the assehseefiled
return of income for all the assessment years #alefore, the mere fact
that there were certain deposits in the bank adsocannot lead to the
conclusion or inference that income chargeable @& has escaped
assessment and can’t be a ground for resortingapening. In this regard,
reliance was placed on the following decisions:

1. Mariyam Ismail Rajwani in ITA No. 676/Ahd/2016

2. Bir Bahadur Singh vs. ITO, [2015] 53 taxmann.c8®6 (Del.)
3. Gurpal Singh vs. ITO, 159 ITD 797 (Amritsar)

4 Amrik Singh vs. ITO, 159 ITD 329 (Amritsar)

(B) Reopening was based on borrowed satisfaction- The Ld. Sr.

Counsel submitted that the cases were reopenedynwmrehe basis of the
details received from the FT&TR Division of CBDT darthere was no
independent application of mind by the AO. He sutedithat the reopening
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in the case of the assessee was merely based mwbdrsatisfaction. In
this regard he placed reliance on the followingslens:

1. Harikishan S. Virmani vs. DCIT, [2017] 394 ITR6L(Guj.)

2. Varshaben S. Patel vs. ITO, [2015] 64 taxmam.&d9 (guj)

3. Signature Hotels P. Ltd. Vs. ITO, [2012] 338 I9R(Delhi)

4 Paresh Babubhai Bhalani vs. ITO, [2023] 156 taximcom
517 (Guj.)

(C) Reason for reopening was absolutely vague, st¢gnand non-
specific: According to the Ld. Senior Counsel, the natureunélerlying
transaction was not specified in the reason. iBirdgard, he placed reliance
on the following decisions:

1. Paresh Babubhai Bhalani vs. ITO, [2023] 156 taxmcom
517 (Guj.)
2. Surani Steel Tubes Ltd. vs. ITO, [2022] 136 @mxmcom 139
(Guj.)
(D) AO had not quantified amount of escapement of ncome

chargeable to tax —The Ld. Sr. Counsel submitted that no notice 148. of
the Act can be issued beyond four years unlesstdoene chargeable to tax
that has escaped assessment is Rs. One Lakh ar mMersubmitted that this
condition was not fulfilled as the AO had not quiaad the amount of
escapement for the different years in the reasoreasrded by him. He
further relied on the followings decisions:

1. Mahesh Kumar Gupta vs. CIT, 363 ITR 300 (Allatgb
2. Novo Nordisk India P. Ltd., [2018] 95 taxmanmtd25 (Kar.)

(E) Reopening was barred by limitation— The Ld. Senior Counsel
explained that the AO had resorted to Clause (Seation 149(1) of the Act
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which was inserted w.e.f. 01.07.2012 for issuingasou/s. 148 of the Act.
Prior to 01.07.2012, the reopening was permishlg up to a period of 6
years from the end of relevant assessment yeawus, Tthe limitation for
reopening for A.Y. 2005-06 and earlier years hagired on or before
31.03.2012. According to the Ld. Sr. Counsel, A.2800-01 to 2005-06
had attained finality on 31.03.2012 and it was petmissible to reopen
cases for these years beyond 6 years period, astadvright was created in
favour of the assessee for these years. Ld. S@aonsel emphasized that it
is well settled that subsequent amendment (w.&.0702012 in this case)
cannot empower the AO to reopen the assessmentshwiad already
become time barred under the earlier provisiomrpi@ such amendment
coming into force. He placed reliance on followigcisions in support of

this legal proposition:

S. S. Gadgil vs. Lal & Co. - (1964) 53 ITR 23Cj;

J. P. Jani vs. Induprasad D. Bhatt - (1969) TR 595 (SC);

K M Sharma vs. ITO - (2002) 254 ITR 772 (SC);

Varkey Jacob v. CIT (2005) 275 ITR 146 (Ker)

C. B. Richards Ellis Mauritius Ltd. - (2021) 2dxmann.com

535 (Del);

Tata Teleservices vs. UOI- (2016) 385 ITR 497G

Brahm Dutt vs. ACIT - (2018) 100 taxmann.com (E24):

8. DCIT v. Smt. Indira D. Thakkar - (2022) 138 taxm.com 428
(Mum);

9. DCIT v. Smt. Deval D. Thakkar - (2023) 148 tawmmaom 270

(Mum);

a bk whE

~N o

28. Per contra, Dr. Darsi Suman Ratnam, Ld. CIT.DRnutted that the

cases were reopened by the AO after following the process of law and
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obtaining the prior approval of the Pr. CIT asufped under the provisions
of the Act. He explained that the cases were megpeon the basis of
specific information received from FT&TR Divisionf €BDT regarding
foreign bank account of the assessee. On the bh#igs information, the
AO had recorded his reason to believe that incoagedscaped assessment.
The Ld. CIT.DR relied upon the decisiontdbn’ble Gujarat High Court in
the case of Kantibhai Dharamshibhai Narola v. ACIR021] 125
Taxmann.com 348 (Gujaraéihd submitted that the validity of the reopening
of the assessment has to be determined with referem the reasons as
recorded by the AO. He asserted that sufficiencycanmrectness of any
material cannot be considered at the stage of dhieen In this regard, he
relied upon the decision ¢don’ble Supreme Court in the case of ITO vs.
Lakhmani Mewal Das, [1976] 103 ITR 437 (S@s regarding amendment
made in Section 149 of the Act vide Finance Actl2W.e.f. 01.07.2012,
the Ld. CIT.DR submitted that the said amendmens wedrospective in
nature. In this regard, he has placed relianctherExplanation to Section
149 of the Act as well as Memorandum of the FinaBde 2012. He
further submitted that the decision of Hon’ble Ddfligh Court in the case
of Brahm Dutt vs. ACIT (suprakelied upon by the assessee was without
considering the retrospective application of Secfid9(1)(c) of the Act. In
this regard, he has placed reliance on the decadibPAT, Mumbai Bench in
the case of DCIT vs. Dilip J. Thakkar, 135 taxmaom 208 (ITAT
Mumbai).

29. We have carefully considered the rival submissioria order to

examine the objections of the assessee in respesbeening under Section



I.T.A No. 1894/Ahd/2019 A.Y. 2000-01 Page No 28
Manjulaben Bipinbhai Patel Legal Heir of Late Bipinbhai P. Patel

& 81 ors.

147 of the Act, it will be relevant to reproduce tteason as recorded by the

AO. The assessee has filed a copy of the reasthreipaper book which is

reproduced below:

“The assessee has furnished the return of incomgas$ gathered that there are
bank account having account number ICA03B39 and3B39 held in Merrill
Lynch Bank in the name of a company, M/s Nad Imast Ltd. This company is
registered in Cayman Islands. The foreign bank ant® were held in the name
of the company "M/s NAD Investments Ltd" througinust, whose settler were
Shri Bipinchandra Patel and Mrs. Manjula Patel antimate beneficiaries were
his own family members.

2. In the meantime, a search u/s 132 of the | Twhd carried out at the
residence of Shri Bipinchadra Patel and Mrs. Maapén Patel at 2, Shantivan
Society, Sussen-Tarsali Road, Vadodara on 02.13,20aring the course of the
search, a statement on oath u/s 132(4) of the lecbax Act, 1961 was recorded
on 02/12/2015 of Shri Bipinchandra Patel. In thatsment, in the initial
guestions, he was specifically asked to state vehdie or his family members
were holding any foreign bank accounts / were heiaefes of any amount
received from a trust located outside India. In feply, he categorically denied
having any foreign bank account or being a benaficof any foreign trust.

3. In the later questions, he was confronted wiith "Confidential Client
Profile Sheet", "Settler Profile Form", the deed tfust between Shri
Bipinchandra Patel & Mrs. Manjulaben Patel and Mértynch Bank and Trust
Company (Cayman) Ltd dated 07/01/2000, the suppieemedeed of trust dated
07/01/2000, the company formation letter, deedneémdment dated 30/03/2001,
Revocation of Trust Deed dated 19/11/2012 and vg&edato explain them. Sh.
Bipinchandra has accepted that he signed on thel @édrust as well as other
documents related to the establishment of a trugt Merrill Lynch Bank and
Trust Company (Cayman) Ltd. In none of his reply,stated that he has not
signed on the document. In all his reply, he puvérd a concocted story stating
that he had signed on the form as a settler in otdéhelp his blood sister Late
Smt. Prabhavatiben Amin and brother-in-law Latei $d@hbhai Amin, who were
settled in London to help them bring their moneyrifrAfrica to London. In view
of these facts, these bank accounts with MerriidbyBank and Trust Company
(Cayman) Ltd are undisclosed and the deposits madiese Foreign Bank
Accounts are unexplained. .’
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4. Details of deposits made in these bankamts :

4.1 In the meantime, a request was made to tavoatis of Cayman Islands,

through FT & TR division of Central Board of Diretaxes, New Delhi (CBDT),

to obtain the bank statements as well as accouaniog forms for bank account
numbers ICA03B39and 16503B39. In the copies of bao&unts/details received
from FT & TR division of CBDT, the following yearse deposits in these bank
accounts were found which is apparently on accofimterest) dividend, person
cheque deposits, wire transfers etc. which needsettaxed in the hands of Shri
Bipinchandra Patel and Smt. Manjulaben Patel fdevant assessment years.

Financial Year| Amountin |Average Exchand Amount in Rupees
US$ Rate as per RBI
1999-2000 124,396.0 43.3327 5390415
2000-01 254,994.5¢ 45.6844 11649273
2001-02 3110.04 47.691¢ 148324
2002-03 4766.93 48.3953 230697
2003-04 3585.58 45.9516 164763
2004-05 2667.64 44,9315 119864
2005-06 145,526.0 44,2735 6442946
2006-07 93,038.14 45.2844 4213223
2007-08 22989.11 40.241 925105
2008-09 2824.59 45.917 129697
4.2 The exchange rate taken into consideratioinésaverage exchange rate

for the relevant year as available on the websiteReserve Bank of India at
https://rbidocs.rbi.org.in/rdocs/Publications/PDHgV77 BST130913. pdf.

4.3  Various other deposits are, also, observeth@se two bank accounts by
way of "call loan/fixed loan/ loan", which is weth in the description column of

the bank statements. Also, from the bank stateminis seen that the assessee
had indulged in mutual funds transactions on a fagbasis. Therefore, these

amounts credited into these bank statements neelletdaxed as per the

prevailing provisions of the Income Tax Act, 1961.

5. Therefore, | have reasons to believe that tieeme chargeable to tax has
escaped the assessment within meaning of provigibsgction 147 read with
Explanation 2 (d) of the | T Act for the year undensideration.
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6. The notice u/s 148 of the Act is issaker taking prior approval u/s
151(1} of the Act from the Pr. Commissioner of meoTax, Central, Surat as per
his letter Nc SRT/PR. CIT(C)/HQ/Approval/148/20183234 dated 15.11.2016
received in th;; office on 21.11.2016.”

Whether mere deposits in the bank account don’t lehto escapement of
income?

30. The first objection of the assessee is that megosits in bank
account cannot lead to the conclusion that the nmecohad escaped
assessment. This contention of the assessee baghiie in the case where
the bank account is disclosed to the departmethieitalance sheet or in the
income tax return as filed with the department. wieer, if the bank
account itself is undisclosed this proposition wilt stand good. In the
present case, the AO has categorically recordéakimeason that the foreign
bank accounts of the assessee were undisclosedhanefore, the deposits
appearing in these accounts were unexplained. h@@nbasis, the AO has
formed his opinion that the income chargeable t® tms escaped
assessment. The Explanation-2 to Section 147eofAtt enumerates certain
conditions where the income chargeable to tax dbaldeemed to have
escaped assessmemis per Clause (d) of the said Explanation where a
person is found to have any asset (including finara interest in any
entity) located outside India, then such a case wibe deemed to have
escaped assessmentt is found that Explanation (2)(d) of Section 14f7
the Act was directly applicable in this case. Bherno dispute to the fact
that the foreign bank accounts, which were con&drib the assessee in the
course of his statement recorded under Sectiord) d®(he Act during the

search, were not disclosed in the income tax returled with the
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Department. In view of the specific provision adeined escapement of
income in respect of foreign assets (bank accolitiienassessee), the case
laws as relied upon by the Ld. Sr. Counsel in teispect are not found

applicable to the facts of the present case.

Whether reopening was based on borrowed satisfacti@

31. The 29 objection of the assessee is that the cases wepemed on
borrowed satisfaction without application of ming the AO. We do not
find any merit in this objection. The details reeel by the AO from FT &
TR Division of CBDT was an ‘information’ based orhieh the AO had
formed his opinion that the income chargeable tw kead escaped
assessment. The AO had recorded a detailed reés®nsproduced above)
and he had considered all the information as adailancluding the
statement of the assessee recorded u/s. 132(A¢ &dt and the documents
confronted therein as well as the information reeéithrough FT&TR
Division; analysed the information as available dinereafter recorded his
detailed, independent and logical reason for esnapet of income. We

don't find any semblance of borrowed satisfactiarttze part of the AO.

32. The facts of the cases relied upon by the LdC8unsel in respect of
this submission are found to be all different. e tase oHarikishan S.
Virmani (supra) the issue was reopening beyond 4 years and tinébldo
Gujarat High Court had held that there was no atieg of assessee’s
failure to disclose truly and fully any materiatfs, whereas in the present
case, the foreign bank accounts were not disclbgetthe assessee in their
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respective income tax returns. Further, this deaisvas in the context of
reopening beyond 4 years and in consideratioRro¥isoto section 147 of
the Act. In fact, thd’rovisoto section 147 of the Act is not at all applicable
in the case of reopening on account of undisclosedign assets and,

therefore, the assessee can't derive any beneit this decision.

33. In the case oVarshaben S. Patel (suprahe reason for reopening
was based on material from an external source,hwmvi@s not reflected in
the reasons as recorded by the AO. For this redeenHon’ble Gujarat
High Court held that basic requirement of assunmptd jurisdiction for
reopening was not satisfied. In the instant casmyeler, the AO has
mentioned and relied upon the information basedvbith the reopening
has been done. In the casd?afesh Babubhai Bhalani (suptahe reasons
recorded by the AO did not disclose the naturerahdactions, day of
transactions and other details etc. and on this iawas held by Hon’ble
Gujarat High Court that the exercise of reopenirag witiated. We do not
find any such infirmity in the present case. Taet$ of the other case laws
as relied upon by the assessee are also found tmtddly different and not

directly applicable to the facts of the presentcas

Whether reason for reopening was vague, scanty amibn-specific?

34. The contention of the assessee that the reasomefgrening was
vague, scanty and non-specific and tia¢ure of underlying transaction was
not specified in the reason is also not found abrr&he AO has discussed
in detail the reason for reopening of the casesa@ount of undisclosed
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foreign bank accounts of the assessee. The badaldroti the case, the
information available with the AO, the explanatiointhe assessee has been
discussed in detail and taken into account, whikeAO formed his opinion
that the foreign bank accounts of the assessee wnglisclosed and that the
income had escaped assessment. Therefore, thedgiaken by the assessee
in this regard is found to be baseless, and isids&d. The facts of the case
laws as relied upon by the assessee in this respedound to be totally
different and not directly applicable to the faofsthe present case, as the
nature of underlying transaction was specifiechmteasons recorded in this

case.

Whether quantification of escaped income is hecesy&

35. The assessee has contended that the AO had muifigulathe amount
of escapement of income chargeable to tax. Thiecbobn of the assessee is
found to be perfunctory as the AO had quantifiezlamount of escapement
for the different years in the reasons as recorded the quantum of
escapement was mentioned in the table as appeaarthg reason. Further,
the quantification of escaped income was necessaly if the case was
reopened u/s. 149(1)(b) of the Act, which stipuddteat the cases beyond 4
years cannot be reopened unless the income esemsedsment is Rs.1
Lakh or more. In the present case, the provisidBeztion 149(1)(c) of the
Act was applicable and no quantification was reegiiif the cases were
reopened in respect of escapement of any incomelation to any asset
located outside India. In view of this specific yson the case laws relied
upon by the assessee are not found applicableeiprsent case as those
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cases are not related to foreign account casesefbine, the objection of the
assessee regarding non-quantification of escapeaientome is without

any merits, and is dismissed.

Whether reopening was barred by limitation?

36. The real serious objection of the assesse is sigdir reopening of
the cases for the A.Y. 2000-01 to 2005-06. The&d.Counsel contended
that prior to 01.07.2022, the reopening was peliblsonly up to 6 years
period. Therefore, the limitation for reopening.wA7 of the Act for A.Y.

2000-01 to 2005-06 had expired on or before 310A22 According to the
Ld. Sr. Counsel, the subsequent amendment w.e.07@D12 did not

empower the AO to reopen the assessments whicllhestly become time
barred under the earlier provision. We have givera@ful thought to the
submission of the Ld. Sr. Counsel. Prior toJuly, 2012, the time limit for
reopening the assessment u/s.149 of the Act wasapnlyears. This was
amended by introduction of sub-clause (c) of Sacti49(1) of the Act, and
an Explanation was also added to that section wi®.July, 2012, which is

reproduced below:

149.(1) No notice under section 148 shall be issuedhi® relevant assessment year,—

(a) if four years have elapsed from the end of thevent assessment year, unless the
case falls under clausk)(or claused);

(b) if four years, but not more than six years, hal@psed from the end of the
relevant assessment year unless the income ché&deatax which has escaped
assessment amounts to or is likely to amount tolakie rupees or more for that
year;

(c) if four years, but not more than sixteen years, &ve elapsed from the end of
the relevant assessment year unless the income ielation to any asset
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37.

(including financial interest in any entity) located outside India, chargeable
to tax, has escaped assessment.

Explanation—For the removal of doubts, it is hereby clarifiedthat the

provisions of sub-sections (1) and (3), as amendbég the Finance Act, 2012,
shall also be applicable for any assessment yearddening on or before the
1st day of April, 2012.(Emphasis supplied)

As per this amendment the time limit for issuaofice for reopening

was increased to 16 years where the income inoeléd any foreign asset

had escaped assessment. The Explanation furtiréfred that the amended

time limit of 16 years vide Finance Act, 2012 wagsplacable to any

assessment year beginning on or befdteldy of April, 2012. Thus, the

retrospective nature of this amendment for reopenive cases up to 16

years in case of escapement of any foreign incoaemade explicit by the

legislature. The intention of the legislature wéso aategorically explained

in the Memorandum to Finance Bill, 2012 which igroeluced below:

REASSESSMENT OF INCOME IN RELATION TO ANY ASSET
LOCATED OUTSIDE INDIA

Under the provisions of section 149 of the IncomeAct, the time limit for issue
of notice for reopening an assessment on accouncome escaping assessment
is 6 years. The time limit of 6 years is not suffit in cases where assets are
located outside India because gathering informategarding such assets takes
much more time on account of additional proceduses laws of foreign
jurisdictions.

It is proposed to amend the provisions of sectid@ 40 as to increase the time
limit for issue of notice for reopening an assessnte 16 years, where the

income in relation to any asset (including finaharerest in any entity) located

outside India, chargeable to tax, has escapedsmssat

Amendments are also proposed to be made in sebfidrof the Income-tax Act
to provide that income shall be deemed to havepestassessment where a
person is found to have any asset (including firninterest in any entity)
located outside India.
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The provisions of sections 147 and 149 are procedrin nature and will take
effect from 1st July, 2012 for enabling reopening foproceedings for and
assessment year commencing prior to this date. This proposed to be
clarified through an Explanation stating that the provisions of these sections,
as amended, by the Finance Act, 2012, shall also la@plicable for any
assessment year beginning on or before the 1st dalyApril, 2012. (Emphasis
supplied)

38. We, therefore, do not find any merit in the obmctof the assessee
that the amended provisions of section 149(1)(c)thef Act was not

applicable in respect of assessment years 2000-2005-06. We have also
carefully considered the decisions of Hon’ble SumeCourt and the High
Courts on which reliance has been placed by theSkdCounsel in respect
of reopening of the cases beyond 6 years. Thejlesgment in this regard
is the decision of Hon’ble Supreme Court in theecafsS. S. Gadgil vs. Lal

& Co. (supra).

39. The issue involved in the case &.S. Gadgil (supra) was
reassessment notice u/s 43 of 1922 Act againsrsompaleemed to be an
agent of non-resident person. As per the origirmaligion, reassessment
notice could not be issued after expiry of one y&am the end of
assessment year. This provision was amended widttefrom P April
1956 and the time period for issue of notice waeraked to 2 years. The
AO had issued the reassessment notice after eapogiginal one year time
period on the strength of the amended provisiorhe Hon’ble Supreme
Court held that the period for serving a noticeredissessment under the
unamended section had expired and the amendingsgmovhad come into
force after the expiry of the said period. Therefdhe amended provision

will not come to the assistance of the AO to istheereassessment notice,
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for the period already expired. The observatiothefHon’ble Apex Court is

reproduced below:

As we have already pointed out, the right to conumea proceeding for
assessment against the assessee as an agent of-resident party under the
Income-tax Act before it was amended, ended on iMat¢ 1956. It is true that
under the amending Act by section 18 of the Finahce 1956, authority was
conferred upon the Income-tax Officer to assessragm as an agent of a foreign
party under section 43 within two years from the ef the year of assessment.
But authority of the Income-tax Officer under thet Before it was amended by
the Finance Act of 1956, having already come t@ad, the amending provision
will not assist him to commence a proceeding etengh at the date when he
issued the notice it is within the period providedthat amending Act. This will
be so, notwithstanding the fact that there has beedeterminable point of time
between the expiry of the time provided under tdeAot and the commencement
of the amending Acthe legislature has given to section 18 of the Fint@ Act,
1956, only a limited retrospective operation, i.ep to April 1, 1956, only. That
provision must be read subject to the rule that tile absence of an express
provision or clear implication, the legislature deenot intend to attribute to the
amending provision a greater retrospectivity thaexpressly mentioned, nor to
authorise the Income-tax Officer to commence prode®s which before the
new Act came into force had by the expiry, of theripd provided become
barred.(Emphasis supplied)

40. The Hon’ble Court Supreme Court has categoridadlig in that case
that the legislature did not intend to attributeajer retrospectivity to the
amending provision than what was expressly mentioimethe Act. By

applying this ratio, the amended provision willdertainly applicable in the

instant cases as the leqgislature had expresslydamyreater retrospectivity

to it. As already mentioned earlier, an Explanatieas inserted to section
147 of the Act which categorically stipulated thhé provisions of sub-
sections (1) and (3) as amended by the Finance2Bt®, shall also be
applicable for any assessment year beginning obetore the 1st day of
April 2012. In view of this categorical retrospective applicaton to the
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amended provision vide Explanation to section 147fahe Act, the
judgement of the Supreme Court in the case @S Gadgil (suprayather
supports the case of the Revenue.

41. In the case od.P. Jani (supraplso, identical facts were involved and
the right of the ITO to reopen the assessment Her year 1947-48 was
barred under the old Act before the new Act cante force. The Hon’ble
Supreme Court had held that the new Act did natesthe right of the ITO
to reopen the assessment which was already banget the old Act. Such
an interpretation would give retrospective operatio that section which
was not warranted either by the express languagthefsection or by
necessary implication. Thus, the Hon’ble SupremarCload re-iterated the
principle of rule of interpretation thaunless the terms of the statute
expressly so provide or unless there is a necessarnplication,
retrospective operation should not be given todiatute so as to affect or
destroy any right already acquired or to revive amyedy already lost by
efflux of time. That the language of the new settimust be read as
applicable only to those cases where the righthef ITO to reopen the
assessment was not barred under the repealednselitiat the new statute
does not disclose in express terms or by necegsatication that there was
a revival of the right of the ITO to reopen an asseent which was already
barred under the old Act. The Hon’ble Supreme Cbad relied upon the

decision in the case &S Gadgil (supraand_re-iterated the principle of rule

of interpretation that the new statute must distlws express terms or by

necessary implication, its intent that the amengeovision will have

retrospective application and that there was avadwf the right of the AO
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to reopen an assessment which was already bardel dme old Act. As

already discussed earlier the retrospective agmitaof the amended

provision of section 147 w.e.fS'1April, 2012 was expressed unequivocally

by insertion of Explanation to section 147 of thet.A Therefore, the

amended provisions had revived the rights of the ACGo reopen the

assessments which had become barred under the olcbpisions.

42.

In the case of K M Sharma (supra) the Hon’ble 8@ Court has

held as under:

Thus,

13. Fiscal statute, more particularly a provision sashthe present one regulating
period of limitation must receive strict constrocti The law of limitation is
intended to give certainty and finality to legabpeedings and to avoid exposure
to risk of litigation to litigant for indefinite p@d on future unforeseen events.
Proceedings, which have attained finality under esting law due to bar of
limitation cannot be held to be open for revival utess the amended provision
is clearly given retrospective operation so as to llaw upsetting of
proceedings, which had already been concluded andtained finality. The
amendment to sub-section (1) of section 150 is naxpressed to be
retrospective and, therefore, has to be held as gnprospective...

14.To hold that the amendment to sub-section (1) dewnlable the authorities to
reopen assessments, which had already attainddyfidae to bar of limitation
prescribed under section 149 as applicable priat-#1989, would amount to
give sub-section (1) a retrospective operatidmch is neither expressly nor
impliedly intended by the amended sub-sectiofEmphasis supplied)

the Apex Court has approved the propositiat the proceedings

which have attained finality due to bar of limitati can be revived and

allowed to be unsettled by the amended provisioitnei amended provision

IS given retrospective operation.




I.T.A No. 1894/Ahd/2019 A.Y. 2000-01 Page No 40
Manjulaben Bipinbhai Patel Legal Heir of Late Bipinbhai P. Patel
& 81 ors.

43. In the case oVarkey Jacoob (suprayhen the amendment came with
effect from 1-4-1989, the time for assessment assessment, as provided
under section 147 read with section 149, was owel the liability for
assessment was completely extinguished. Thusedintie of issuance of the
notices for reopening and at the time of amendmiat, right to initiate
proceedings under section 147 was extinguishedeidain assessment years
as per the old provisions. The Hon'ble Kerala H@burt had relied upon
the judgement of the Supreme Court in the cas8S1Gadgil (supraand
held that:

When the new Act came into force, there was noecatisction of
iIssuing a further notice to revive old matters whicave attained
finality under the then existing law due to limitext and, therefore,
the new Act cannot be applid@rovision for limitation is not a mere
procedure and unless it is made retrospectivelycannot be acted
upon retrospectively for reviving any barred and texuished
assessments on the date when the Act came intoefaEmphasis
supplied).

The Hon’ble Court had acknowledged that the prowisif limitation can't

be acted upon retrospectively unless the new poovisvas given

retrospective application by the Statute.

44. In the case ofC.B. Richards Ellis Mauritius Ltd. (suprathe re-
assessment notice dated 30.3.2009 under Sectioaf148 Act for the A.Y.
1998-99 was challenged vis-a-vis the amendment Fidance Act, 2001.

Earlier the time limit of reopening was up to 1@sgewhich was reduced to
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6 years vide this amendment. Commenting on the dawmitation the
Hon’ble Delhi Court had held as under:

11.Law of limitation, therefore, being procedural lalmas to be
applied to the proceedings on the date of insotufiling. No person
can have a vested right in the procedure. Thereftire procedural
law on the date when it was enforced is applied....

The Hon'ble Court had categorically held that thmet period/limitation

period prescribed on the date of issue of notidé apply. The Court has

also relied upon the judgement of Hon’ble SupremarCin the case d.C.
Prasharv. Vasantsen Dwarkadas Hungerfor Investment Trust [L&63]

49 ITR 1 (SCand reproduced the following portions in that orde

"93. ....If the 1948 Amendment could be treatedemaabling the Income Tax
Officer to take action at any point of time in respof back assessment years
within eight years of March 30, 1948 then such sasere within his power to
tax. We have such a case here in CA No. 509 of W@&8e the notice was issued
in 1949 to the lady whose husband had remitted 189 o her from Bangkok in
the year relative to Assessment Year 1942-43. [@dgtwas assessable in respect
of this sum under Section 4(2) of the Income Tax®we did not file a return. If
the case stood governed by the 1939 Amendmentetined papplicable would
have been four years if she had not concealed dnicplars of the income. She
had of course not deliberately furnished inaccunaaeticulars thereof. If the case
was governed by the 1948 Amendment she would cdme thie eight-year rule
because she had failed to furnish a return. Nowdweot think that we can treat
the different periods indicated under Section 34pasiods of limitation, the
expiry of which grant prescriptive title to defany tax-payers It may be said that
an assessment once made is final and conclusivepesfar the provisions of
Sections 34 and 35 but it is quite a different eratdb say that a "vested right"
arises in the assessd@n the expiry of the period the assessments, if,amay
also become final and conclusive but only so long the law is not altered
retrospectivelyUnder the scheme of the Income Tax Act a liabiGitpay tax is
incurred when according to the Finance Act in foitte amount of income,
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45.

profits or gains is above the exempt@tat liability to the State is independent
of any consideration of time and, in the absence afy provision restricting
action by a time limit, it can be enforced at anyne. What the law does is to
prevent harassment of assessees to the end of hiyngrescribing a limit of time
for its own officers to take action. This limit dfme is binding upon the officers,
but the liability under the charging section can gnbe said to be unenforceable
after the expiry of the period under the law assitands In other words, though
the liability to pay tax remains it cannot be em®d by the officers administering
the tax lawsIf the disability is removed or according to awdaw a new time
limit is created retrospectively, there is no reasehy the liability should not be
treated as still enforceablélhe law does not deal with concluded claims oirthe
revival but with the enforcement of a liability tlee State which though existing
remained to be enforced...

| |** |** |** |

95. ... It says that the limit of time mentionedSiection 34 is removed in certain
cases that is to say, action can be taken at ame tin these case$n our
judgment, each case of a notice must be judged atdiog to the law existing on
the date the notice was issued or served, as thermy require.So long as the
notice where the notice is in question, and the essment, where the
assessment is in question, are within the time btead by the law, as it exists
when the respective actions are taken, the actiorennot be questioned
provided the law is clearly retrospectiv&€he only case in which no further
action can be taken is one in which action was rtaken under the old law
within the period prescribedby that law and which is not also within the period
mentioned in the new law if its operation is retqwective. All other cases are
covered by the law in force at the time actionaken It is from these viewpoints
that these appeals, in our opinion, should be judgéEmphasis supplied)

The Hon’ble Supreme Court in the caseSoE. Prashar (suprahad

unambiguously held that the notice for reassessstentld be judged by the

law as existing on the date of issue of notice tad if the notice and the

assessment year is within the time period in coamgk to the retrospective

law, such notice can’t be questioned. The princthl the liability to the

State

is independent of any consideration of timd the legislature is
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capable of enacting retrospective law was enddrgetieHon’ble Supreme

Court in that case.

46. The case offata Teleservices (supr# found to be totally different
on facts. The issue involved in that case was egipdin of section 201(3) of
the Act and the amended provision was not made esgfyr with

retrospective effect.

47. The decision of Hon’ble Delhi High Court in theseaofBrahm Dultt
(supra) was analyzed by the Bombay bench of the ITAT ia tase of
Deputy Commissioner of Income-tax v. Dilip J. Tlaakk2022] 135
taxmann.com 208 (Mumbai - Tribgnd not considered as a conclusive
judicial precedent for the reason that the Hontmba-jurisdictional High
Court in that case has construed and inferred miendment in law to be
only prospective in effect, on the ground that i was not explicitly
stated to be retrospective in effectBraham Dutt's case (suprahere was
no occasion for the Hon'ble Court to refer to, akd note of,
the Explanation below Section 149(3), introducethweiffect from 1st April
2012, which categorically made the amendment ne¢cis/e. The relevant
part of the ITAT order regarding non-binding natofethe decision in the

case oBrahm Dutt (supra)s reproduced below:

9. Clearly, thus, the Hon'ble non-jurisdictional Higdourt decisions do not bind
us in law in all the situations, as held by our Hye jurisdictional High Court in
the case of CIT v. Thana Electricity Co. Ltd. [1P286 ITR 727, and, more so in
this case, particularly when Explanation below s®tt149(3), which did not
come up for consideration before Their Lordshipss bxplicitly been relied upon
by the learned Commissioner (Departmental Represign) before us. The
Hon'ble non-jurisdictional High Court judgment, a® have seen in our analysis
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of legal position earlier in this order, in any edg do not constitute
unquestionably binding judicial precedents, whiemnmot be deviated from, for
us. While the views expressed by even non-jurisdaltHigh Court does deserve
utmost respect and reverence, that position isl il step below the
unguestionable binding force of law. On the peculécts of this case, it is not
open to us to disregard the Explanation above bedeation 149(3) based on a
judicial precedent that had no occasion to even dath the same. Regarding the
Hon'ble Supreme Court's summary dismissal of Slahagthe Brahm Datt case
(supra), as relied upon by the assessee, it is el@ynentary that mere dismissal
of an SLP does not amount to a decision on the $awh a summary dismissal of
SLP cannot be treated as a binding precedent uraiticle 141 of the
Constitution of India- as has been held by sever@dgments of Hon'ble Supreme
Court time and again, and reiterated by Hon'ble Bam High Court in the case
of CIT v. Pamwi Tissues Ltd. [2009] 313 ITR 137thiw, therefore, turns on
the dismissal of the SLP either.

We are in complete agreement with the decisiomefld. ITAT Bombay in
that case. The other decisions of Mumbai Triburddied upon by the
assessee were delivered following the non-binditig in the case ddrahm

Dutt (supra)and can’t be given any weightage.

48. The assessee has also strongly relied upon tigeguent of Hon’ble
Gujarat High Court in the case Kiara industries Private Limited versus
ITO [2023] 147 taxmann.com 585 (Gujaral)he issue involved in that case
was reassessment notices issued on or after 14-@0Qer the erstwhile
sections 148 to 151 by relying @&xplanatiors in the Notification No.
20/2021, dated 31-3-2021 and Notification No. 38P0dated 27-4-2021
which extended applicability of aforesaid provisias they stood on 31-3-
2021, before commencement of Finance Act, 2021oreperiod of 31-3-
2021. It was held by the Hon’ble Court that as ueaded provisions of
reopening itself ceased to exist on 1-4-2021, Maiifon Nos. 20/2021 and
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38/2021 cannot extend the time limit and that CBOmMmStructions No. 1 of
2022 dated 11-5-2022 which, if permits JurisdictiloAssessing Officer to
act beyond jurisdiction prescribed under statutas wiltra vires to the
provision of Finance Act, 2021. It was also hel@ttNotification Nos.

20/2021 and 38/2021 would not extend time periaavipled under proviso
to section 149(1). The Court further held that Tlaxation and other Laws
(Relaxation and Amendment of Certain Provisions}, 2020 (TLA Act)

was a subsidiary legislation, whereas unamendetiosed 47 to 151 was
principal legislation. The substitution of sectidrs/ to 151 by Finance Act
with entire new set of provision having differeminditions and procedures
on which existence of subsidiary legislation TLAtAdepends itself and
ceased to exist, provision contained in TLA canhate any effect after
enactment of Finance Act, 2021. This decision wasrgafter considering

the specific mention of Proviso to section 149 whiead as under:

Providedthat no notice under section 148 shall be issueshgttime in a case for
the relevant assessment year beginning on or bdfstrelay of April, 2021, if [a
notice under section 148 or section 153A or secfibBC could not have been
issued at that time on account of being beyondithe limit specified under the
provisions of clause (b) of sub-section (1) of thésction or section 153A or
section 153C, as the case may be], as they stoodediately before the

commencement of the Finance Act, 2021

The Hon’ble Court held that in view of express laage of 1st proviso to
Section 149(1), legislative mandate required tlanhatice could be issued
under the new provision, if such notice could netissued at that time on
account of being beyond the time specified understiid section as it stood
before the commencement of the Finance Act 20@1aiperiod of six years.

Further, in view of decision of Hon'ble Supreme @adn case ofAshish
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Agarwal (supra, the notices issued to the respective assessees section
148 shall be deemed to be notices under sectiod\(b1&f the Act as
substituted by Finance Act 2021. Accordingly, itsnzeld that the notices
under section 148A (by deeming fiction) was issumstyeen the period 1-
4-2021 to 30-6-2021 (i.e after 31-3-2021), whersix years had elapsed
from end of the relevant assessment year and therehey were time
barred. Thus, the issue involved in that case usdoto be totally different

and not applicable to the facts of the present.case

49. A somewhat similar issue was involved in the ca$ePrincipal
Commissioner ofncome-tax v. Karina Airlines International Ltd. cdded
by Hon’ble Delhi High Court [2024] 165 taxmann.c@l (Delhi). In that
case a search was conducted on 7-4-2016. SectB/ &S it stood prior to
01 April 2017, envisaged a search assessment beagrtaken it respect
of each assessment year falling within six assassyears. By virtue of
Finance Act, 2017 the block period for search assent was extended to
ten assessments years on account of the introductiathe concept of
"relevant assessment year or yéarghich was defined by Explanation 1 to
Section 153A of the Act. Simultaneous amendment waig® made in
Section 153C and the concept of relevant assessymams was adopted
therein. In that case the satisfaction u/s 153C neasrded on 15-5-2019,
l.e., after amendment to section 153C by Finandg 2@17 had come into
effect and the block period of six assessment yeas extended to ten
assessment years. The Ld. ITAT had held that shreedate of search in that
case was 07.04.2016, the amendment brought by ittende Act, 2017
would not be applicable and consequently the omfeassessment for
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‘relevant assessment year’ passed u/s 153C r.44soflthe Act was held as
bad in law and quashed. The Hon’ble High Court hietd the Tribunal had
faulted on the ground that the search being coeduah 07 April 2016, the
extended period of ten years was not applicableoAting to the Hon’ble
Court, the commencement point would have to be tooed as the date
when the satisfaction is formed by the common AGhwespect to such
other person. It was held that it would be the daten the Assessing
Officer records his satisfaction with respect te tlon-searched entity which
would be of seminal importance and constitute thedrdck for
commencement of action under section 15B@ Hon’ble Court held that
even though the search was conducted on 7-4-201\cg satisfaction in
case of assessee was recorded on 15-5-2019, ifeey amendment to
section 153C by Finance Act, 2017 came into effetock period of six
assessment years would get extended to ten assesdryears.

50. The assessee has also relied upon the judgemétandble Supreme
Court in the case ofIT vs. Vegetable Products Ltd. 88 ITR 192 (8C)
support of the proposition that if two view are gib&e, the view in favour of
the assessee must be adopted. We don't find anigaitybin respect of the
issue of reopening. The express provisiorerplanationto section 149 of
the Act, which in unequivocal terms stated that rasheel provision will have
retrospective effect, mandates for issue of notwrel6 years period for
reopening the cases in the event of escapememir&fh income. Further
the decisions of Hon’ble Supreme Court and theradeeisions as discussed
above have endorsed the view that if the amendeuligoon has

retrospective application, the reopening has tbddd as correct. The law as
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existing on the date of issue of notice has to fiq@ied and in the present
case it is clear that the cases can be reopen&a 14 years. Therefore, the
notice under section 148 of the Act issued by tl@ far the assessment
years 2000-01 to 2009-10 are held as valid, coardtin accordance with

the provisions of law.

51. In view of the express language of the section @#the Act for
reopening of cases up to 16 years in respect ofigor assets, the
retrospective nature of amendment made vide thanEmAct, 2012 and the
judicial pronouncements as discussed above; weobrthe considered
opinion that the AO had rightly reopened the asaess for the A.Ys. 2000-
01 to 2005-06. Further, in view of the discussiamgpara-29 to para-50
above we don't find any merit in the objection tak®y the assessee against
reopening of the cases for the A.Y. 2000-01 to 2D09Accordingly,the

grounds taken by the assessee in this regard aresthissed.

Completion of unabated assessment without incrinmganaterial

52. This ground is involved in the A.Ys. 2010-11 tol26l5, for which
assessment were completed u/s.153A of the Act.oratg to the Ld. Sr.
Counsel, A.Ys. 2010-11 to 2014-15 are unabatecsassnt years, whereas,
AY. 2015-16 is the case of abated assessment. LtheSr. Counsel
submitted that no incriminating material was foumdhe course of search at
the premise of the assessee. The assesse wasonifilgnted with certain
documents in relation to foreign bank accounts helth MLB. He had

drawn our attention to the various questions puth® assessee in the
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statement recorded under Section 132(4) of theafdt explained that the
documents were merely confronted to the assesseegdine search and
those documents were not found from the premisebefassessee during
the search. He had also drawn our attention t@assessment order wherein
the AO had categorically mentioned that “Confiden@lient Profile Sheet”
and “Settler Profile Form”, were received from taxthorities of Cayman
Islands. Further, that the AO had acknowledgedhénassessment order that
the assessee was only confronted with these dodamkd. Sr. Counsel has
also drawn our attention to the order of the LdT(@) wherein only the
confrontation of the available documentary evidetacthe assessee and the
statement u/s.132(4) of the Act, was construednasminating material.
Ld. Sr. Counsel submitted that the details regarditer four foreign bank
accounts held by the assessee with HBS were recéiveugh FT&TR
Division of CBDT during the assessment proceedinghich was
acknowledged by the AO. According to the Ld. Sou@sel, the additions
made by the AO in respect of foreign bank accowsse not based on any
incriminating material found from the premises bé tassessee during the
search. He submitted that in the case of unabetedssment no addition
can be made in the absence of any incriminatingematfound during the
search. In this regard, he has placed reliancenlynain the following
decisions:

I. CIT v. Abhishar Buildwell (P.) Ltd., [2023] 148xmann.com 399/293
Taxman 141/454 ITR 212 (SC)

. Pr.CIT-4 v. Saumya Construction (P) Ltd., (2DB87 ITR 529 (Guj-
HC)

ii.  CIT vs. Kabul Chawla, [2016] 380 ITR 573 (Did(C)
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53. The Ld. Sr. Counsel further submitted that théest@nts recorded by
the Revenue doesn’t constitute incriminating matetior which reliance
was placed on the following decisions:

I. CIT v. Best Infrastructure Ltd. (2017) 397 ITR @el-HC)
. PCIT vs. Anand Kr. Jain & Ors. Manu/DE/0347/0@elhi)
lii.  CIT vs. Harjeev Aggarwal - [2016] 70 taxmanarm 95 (Delhi)

54. The Ld. Sr. Counsel contended that the materialdint by search
team along with them during course of search daapstitute incriminating
material. In this regard, reliance was placed @ndécision oRavi Badalia
vs. DCIT, 158 taxmann.com 373 (Kol.Y.he Ld. Sr. Counsel assailed the
order of the AO on the ground that the additionslena respect of credits
reflected in the foreign bank account for unabasskessment years were not
based on any incriminating material found during #earch and were not

justified in the eye of law.

55. Per contra, Dr. Darsi Suman Ratnam, Ld. CIT. DRnstted that

during the course of search, documents relatingotmation of NAD

Investment Ltd. and operation of bank account snname with Merrill

Lynch Bank (MLB) were found. In addition, certdoose paper file, pen
drives and backup of images of 2 Samsung mobileg &kso seized and
inventorized in which certain evidences regardimigign investment of the
assessee was found. Further, that the search wdaated precisely for the
reason that the foreign bank accounts of the amsesere not disclosed to
the Department in their Income Tax returns. Thenmiation as available
with the Department was confronted to the assessethe course of

statement recorded during the search. Therefore, atltimission of the
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assessee in the statement under Section 132(K¢ &dt that he was settlor
of the trust and that the beneficiaries of thettwesre all his family members
constituted incriminating material. The Ld. CIT.BRbmitted that in spite

of being confronted with all the documentary evitesn which clearly

established that the foreign bank accounts belorigethe assessee, the
assessee was in denial mode and didn't answelptwfis questions about
the foreign account transactions as evident from $kized documents.
According to the Ld. CIT. DR, the statement recdrdaring the search also
constituted incriminating material and the AO hadhtly based his

additions on this statement. Further, no evidenas larought on record by
the assessee in support of his contention thatfdreegn bank accounts
belonged to his sister. Therefore, the AO hadtiyghade the addition after
confronting the evidences available with the Deaparit in the course of
statement recorded during the search, which cabetdit incriminating

material.

Our finding on incriminating material

56. We have carefully considered the rival submissidBsfore adverting
to the merits of the rival contentions, we deenpribper to refer to the
judicial decisions on which reliance has been pldme the learned counsel
for the respective parties. Prior to the judgmehtHon’ble Supreme
Court in the case oAbhisar Buildwell (supra)the majority view
of various High Courts was that no addition can imade in
respect of completed/unabated assessment in thenabsof any
incriminating material. The lead judgments in thrisspect were
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that of the Hon’ble Delhi High Court in the case &Rabul
Chawla (61 taxmann.com 412) (Dednd by the Hon’ble Gujarat
High Court in the case ofSaumya Constructions (81
taxmann.com 291) (Guj) The Hon’ble Allahabad High Court,
however, in the case of€IT v. Mehndipur Balaji [2023] (147
taxmann.com 201) (Allhad taken a contrary view. After the
declaration of law on the issue by the Hon’ble Ap&ourt,
reference and reliance on various other decisiohsdiéferent
High Courts and Tribunals, will be otiose. The duoce of
precedence is absolute for the lower courts andetfoee, we
don’t find it necessary to refer to other decisioms$ied upon by
the assessee in this regard.

57. The Hon’ble Supreme Court in the case d@&bhisar
Buildwell (supra)has taken note of all these decisions and while
agreeing with the decision of Hon’ble Delhi High @® in Kabul
Chawla (supra and with Hon’ble Gujarat High Court iBaumya
Contruction (supra)held, in no uncertain terms, that no addition
can be made in respect of completed assessmerntiseirmbsence
of any incriminating material. However, the Courashnowhere
mandated that the addition in the completed assesssnhas to
be only on the basis of incriminating material fauduring the
search. The Hon’ble Apex Court has gone through ehgtwhile
scheme of block assessment under Section 158BAhef Act,
analyzed the object and purpose of introductionSettion 153A
of the Act pertaining to search assessment andnakee of the
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difference of opinion in the judicial pronouncemsrdf different

High Courts. The conclusion as recorded by the A@oaurt in

Para 14 of the order in the case Albbhisar Buildwell (supra)is

found to be as under:

58.

14.In view of the above and for the reasons statedva) it is
concluded as under:

under section 153A;

(1) that in case of search under section 132 or requesi unde
section 132A, the AO assumes the jurisdiction farck assessme

(i) all pending assessments/reassessments shall sthated;

the income declared in the returnsand

under sections 147/148 of the Act and those povegessaved.

(Emphasis supplied)

It is evident from the ratio of this decision asuenerated in

Para 14(iii), that the scope of unabated / compledesessment is

(iti) | in case any incriminating material is found/uneartdhd, even, i
case of unabated/completed assessments, the AO @oadsum
the jurisdiction to assess or reassess the 'totalcome’ taking
into considerationthe incriminating material unearthed durin
the search and the other material available withghAO including

(iv) |lin case no incriminating material is unearthed duogi the search
the AO cannot assess or reassesaking into consideration tk
other material in respect of completed assessmemisbatec
assessments. Meaning thereby, in respect of coraglahabate
assessments, no addition can be made by the ACbserace of an
incriminating material found duringthe course of search und
section 132 or requisition under section 132A ok tAct, 1961
However, the completed/unabated assessments cae-bpened b
the AO in exercise of powers under sections 147/d48he Act
subject to fulfilment of the condith@ as envisaged/mention
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not confined only to the incriminating material fodi during
search. The Hon’ble Apex Court has categoricallydhthat the
AO would assume the jurisdiction to assess or reeasee the
“total income” by taking into consideration the mminating
material unearthed during the search and the ‘otmaterial’
available with the AO, including the income decldren the
returns. The essence of the judgement is that tlogiminating
material found during the search gives the AO thagdiction to
assess or reassess the ‘total income’ u/s 153AhefAct of the
unabated/completed assessment. In the absence of
incriminating material unearthed during the seatiea AO would
not have the jurisdiction to proceed in the unadbdatempleted

year(s) only on the basis of other material. Howgvence the

an

jurisdiction is assumed by the AO on the strength o

incriminating material found during the search, tA® has to
assess or reassess the ‘total income’ of the ureabgear not
only on the basis of incriminating material foundirthg the
search but also taking into account the ‘other malé as
available with him as well as the return of inconwe have to,
therefore, examine as to what were the “incrimingtimaterials”
found during the search and what were the “othertemals”
available with the AO, to assess/reasess the tot@me of the

assessee.

59. As per provision of Section 132 of the Act, a shasperation can be

conducted in consequence of information availakite the department, on
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the basis of which the reason to believe is forrtteat any person is in
possession of money, bullion, jewellery or otheluahle articles or things
which represent his income and which has not beenvauld not be
disclosed for the purpose of Income Tax Act. Thecise purpose of
conducting search operation is to get hold of ewwds having a bearing on
the tax liability of a person, which the said perss seeking to withhold
from the assessing authority. From the facts agatet in the assessment
order as well as from the statement recorded W2¢4)df the Act, itprima
facie appears that the department was already in passes$ certain
specific information in respect of foreign bank @aats of the assessees,
which were not disclosed in their income tax resurfor this reason, search
operation u/s.132 of the Act was conducted to wirwther evidences, and
in the course of search the assessee was confrontgd the
information/documents already available with thpatément. The statement
of the assessee recorded u/s. 132(4) of the Aatepsoduced in the
assessment order and it is found therefrom thattthst deed dated
07.01.2000, supplementary deed dated 07.01.2000pa@oy formation
letter addressed to MLB and Trust Company (Caynhad), Confidential
Client Profile Sheet dated 06.12.1999, Settlor iRrofForm, deed of
amendment dated 30.03.2004, Revocation of Trustl Daeted 19.11.2012
were all shown to the assessee and merely conffdotexplanation in the
course of statement. It is apparent from the staid that these documents
were not found from the premises of the assesst#®inourse of search, as
no such reference is appearing in the statementekier, there is no dispute
to the fact that the documents as confronted ta#sessee in the course of
statement recorded during search were in respdotefn bank accounts of
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the assessee. These documents can’'t be considerethcaminating
material’ found during the search but are in theereaof ‘other material’ and
the very basis upon which the search was conduwattéide premises of the

assessee.

60. In fact, the word “incriminating” is nowhere dedid under the Income
Tax Act. The provision of section 153A of the Aotly refers to books of
accounts or other documents or assets or eviddéoged during the search
and which has a bearing on the total income of #ssessee. The
Explanation 2to section 153A clarifies that asset includes dépan bank
accounts. The dictionary meaning of the word “imgniating” is“making it
seem that someone is guilty, especially of a cririérefore, any evidence
found during the search as well as the basis atkeavhich has a bearing
on the income of the assessee and which is noeattyrdisclosed to the
Department, will be in the nature of ‘incriminatingaterial’. Such
incriminating material found in the course of séaman be any form of
evidence such as a document, an entry in the bofoascounts, an asset, a
statement given on oath, absence of any fact cthieaglier but not found
during the course of search et&ny fact or evidence which suggests that
documents/transactions claimed or submitted in @ldyproceedings were
not genuine, fulfilling the ingredients of undisstm income, shall constitute

an incriminating material.

61. In the present case, incriminating materials reéiggr non-disclosure
of foreign bank accounts in the Income Tax retumas already available
with the department in the form of the documentsctvlwere confronted to



I.T.A No. 1894/Ahd/2019 A.Y. 2000-01 Page No 57
Manjulaben Bipinbhai Patel Legal Heir of Late Bipinbhai P. Patel
& 81 ors.

the assessee in the course of the statement recduwimg the search. The
correctness or authenticity of these “other inan@ing materials” has not
been questioned. Thereformy evidence found in the course of search
that corroborates the “other materials” as already available with the
department, partakes the character of incriminating material found
during the search. Such corroborating evidences found during the
search may be documentary or oral and the same has be considered
by the AO during the search assessment as per sectil53A of the Act.
Therefore, we have to examine whether any documemwtaoral evidence
was found in this case during the search, whichroborates the
incriminating material already available with thepdrtment regarding
existence of foreign bank accounts of the assessee.

62. In the course of search, a loose paper filed aantal to 54 pages,
one Pen Drive (one master copy & one working c@mng back up of image
of Samsung Mobiles was seized and inventorized ?ideexure-Al dated
02.12.2015. The copy of loose papers vide AnneAdreontained visiting
cards of one Shri Anil Chaturvedi. In one card Shmil Chaturvedi was
representing Merill Lynch, New York as “First Viadsident-Investments,
International Wealth Management Advisor”. In anotkesiting card Shri
Anil Chaturvedi was “Managing Director, Corporatevisory Services” of
Hinduja Bank (Switzerland) Ltd., Geneva. The recgvef these visiting
cards of representative of Merill Lynch & Hindujaik from the residence
of the assessee and the assessee having foreigrabeount in both these
banks can’t be held as mere coincidefideese documents found from the

residence of the assessee corroborated the evidentieat were already
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available with the Revenue.Further, the documents in respect of re-
payment mortgage scheme of Barclays Bank and ar létbm Barclays
Bank, England, which contained the confidential &fira credit card issued
by Barclays Bank were also seized. In the courstabement recorded u/s.
132(4) of the Act on 03.12.2015, the assessee wgaired about these

documents and in reply to question no.30, he ratddtas under:

Q 30: During the course of search u/s 132 at yoesidential premises on
2/12/2015 certain loose papers were found and itorered in a loose paper file
as per Ax. A-1 containing pages 1 to 54. Kindlyfconwhether the same have
been found from your premises and give page wiseriggion for the same.

Ans.: | confirm that the loose paper, cards etcreM®und during the course of
search from my residential premises and the page description is as under:
Page Nos. - 1 to 6 are xerox copy of visiting cards

Page 26 - Credit Card related correspondence regideom Barclays Bank for
Add on card of my sister Prabhavatiben Amin

Page 27 — Visiting card

Page 37 to 42 — Brochure of Barclays Bank

Page 43 to 54 — Actual visiting cards, copies ofcWwhwere already explained
while explainingpage no. 1 to 6.

Q.31 During the course of search at your residetwoe mobiles were found and
backup of the same are taken, and one sealed coghyomae working copy are
taken in pendrives inventorized as per Ax-A/2. Kigdnfirm the same.

Ans: Yes, | confirm the same

63. It is thus found that evidence of interest in eefgn asset was found
during the search from the residence of the assassthe form of a letter
from Barclays Bank, England, which contained theficential Pin of a

credit card issued by Barclays Bank. The assesaseconfronted with this
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evidence in the course of statement u/s.132(4h@fAct and he had stated
that this correspondence was related to his laersEmt. Prabhavatiben
Amin. However, no evidence in this regard was ghiwn record by the
assessee. On the other hand, in the Confidenieht@rofile Sheet of NAD
Investment Ltd. which was signed by the assesseenaich is reproduced
at Page Nos.12 to 14 of the assessment orderssiessee had disclosed his
present banking relationship with Barclays Bank. erBifiore, the
correspondence with Barclays Bank found during skarch was not in
respect of assessee’s sister as contended inalesn&int, but it pertained to
the assessee himself. Thusprroborating evidence in the form of
correspondence with Barclays Bank was found duringhe search which
confirmed the disclosure as made by the assesseethe other material
I.e. Confidential Client Profile Sheet of the bankaccount with MLB.

64. As already mentioned earlier, visiting cards ofi3mil Chaturvedi
representing Merrill Lynch Bank and Hinduja Bankwi&erland were
found in the course of search. In the course déstant u/s.132(4) of the
Act, the assessee was required to explain the diakhtransactions made
through Shri Anil Chaturvedi. The assessee hadaexgid that financial
transactions were made through Shri Anil Chaturvedhen he was
representing SBI, by his late sister and not by. hiHowever, it is found
from the Confidential Client Profile Sheet that thame of Shri Anil
Chaturvedi was appearing therein as “FC” who wgsired to complete the
CCPS when submitting new trust or standalone cogpasiness. Thus, it
is found thatthe introduction of account of NAD Investment Ltd. with

MLB was made through Shri Anil Chaturvedi, as Finarcial Consultant
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l.e. FC who was representing MLB and whose connectionag found at

the residence of the assessee in the course of shar

65. In the statement of the assessee recorded u/4)18Rthe Act on

27.01.2016, extract of bank statement of Account MN503B39 and
ICAO3B39 in MLB in the name of M/s. NAD Investmenttd. was

confronted to the assessee and he was requiredptaire the source of
$684468. The relevant questions put to the assemseé the reply of the
assessee are reproduced below:

“Q 4. You are shown the extract of bank stateméitaok a/c. nol6503B39 and
ICAO03B39 in Meryll lynch bank in the name of thenpany M/s. NAD Investment
Ltd. There are total 31 transactions of depositsrf the period 12/01/2000 to
16/09/2010 totalling to $6,84,468/- by way of furahsfer wire transfers, cheque
deposits and money transfer. The company NAD timesd Ltd. was a property
of a trust, whose settler as well as beneficiaryemgou and your wife Smt.
Manjulaben Patel. Therefore you are requestedinadli explain the source of
this $6,84,468/-.

Ans 4:-First of all we were only Settler workingder instruction of my sister.
Any of these above amount had not been withdrawdeposited by me from
Indian funds. My sister’s name is PrabhavatibenmA(British Citizen) who was
formerly a Kenyan resident.

Q 5:- Please confirm the 31 pages described in@ this statement pertaining
to A/c. no.16503B39 and ICA03B39 in Meryll Lynch bank in treeme of NAD
Invst. Co. as Annexure-1

Ans 5:-Yes, | am confirm that the particular pagenarked as Annexure-1 to the
statement.

Q 6 You are shown the extract of bank statemebtok a/c. no. ICA03B39 in
Meryll lynch bank in the name of the company MADNnvestment Ltd. There
are total 6 transactions of withdrawals which istaashed with statement as
Annexure-2 for the period 10/06/2011 to 04/12/2¢dtalling to $2,71,669/- by
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way of wire transfer to different accounts. ThenPany NAD Investment Ltd.
was a property of a trust, whose settler as welbaseficiary were you and your
wife Smt. Manjulaben Patel. Therefore you are rsgue explain these
withdrawals of $2,71,669/-.

Ans 6:- All transactions are done under the ingtiarc of account holder (Smt.
Prabhavatiben).

Q7 Do you know any person Shri Jignesh Patel torwvhmount of $50,000/-
has been transferred on 10/06/2011 from bank a/d@A03B39 in Meryl lynch
bank of the company NAD Investment Ltd.

Ans 7:- At present | am unable to recollect..... lamaware of the said person.
Q8 Do you know any person Shri Hitesh Patel torwlonount of $30,000/-,
$40,000/- and $30,000/- has been transferred o0@&/@011 from banc a/c. no.
ICA03B39 in Meryll lynch bank of the Company NARektment Ltd.

Ans 8:-1 am unable to recollect and also | am uaeof the said person.

Q9 Do you know any entity Anjaneya Hospitality. Ll whom amount of
$50,000/- has been transferred on 23/06/2011 fr@mkba/c no. ICA03B39 in
Meryll lynch bank of the company NAD Investment Ltd

Ans 9:-1 am unaware of the said entity and alsaonlunable to recollect.

Q 10 At the time of closure of A/c. no. ICA03B3Meryll lynch bank of the
Company NAD Investment Ltd. an amount of #71,6685 transferred to an

account in Bank of America of NAD Investment Ltd04/12/2012. Does NAD
Investment Itd. has another account in Bank of Acaalso?

Ans 10:- | am not aware of another account and &lsm unable to recollect.

Q11 Do you know a person Shri Anil Chaturvedi ame gou in touch with
him?

Ans 11 Shri Anil Chaturvedi was Branch Manager ¢&t&S Bank of India,
Markarpura Indl. Est. Branch, Vadodara, where ngceunt is there for last
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more than 45 years. | am not regularly in touckhwiim except talk phone.”

66. The above statement was recorded in the coursgeafth of the
locker of wooden cupboard in the room near thecsae at the residence of
the assessee on 27/01/2016. According to the Reyame documents
referred in this statement were found from the gewe and the mobile
backup taken on the date of search. Obviously etldeEuments were not
available with the Revenue on the original datesefrch, else questions
would have been put to the assessee in this respettte date of original
search itself. However, in the statement recorde@©01/2016 there is no
mention in the questions raised by the Revenueodsom where these
documents, which were confronted to the assesse, fmund. Be that as it
may, there is no doubt that evidences for foreignkbaccounts as available
with the Revenue and the bank statement of thegioteank accounts of the
assessee were confronted to the assessee in tise obstatements recorded
during the search u/s 132(4) of the Act. We havetherefore, decide
whether the statements recorded during the seamtlbe considered as an

incriminating material.

Whether statement u/s 132(4) is incriminating matd?

67. In the course of search the assessee was cortraritie the ‘other

materials’ as available with the Department as wadl the evidences
recovered during the search and the assessee htlimnying that he was
owner of the foreign bank accounts, had admitted tie had signed all

those document3.hus, there is oral evidence recorded during the sech
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which corroborates the ‘other incriminating material’ available with the
Department. Further,the circumstantial evidences recovered during the
search in the form of visiting cards of Sh Anil Ch&aurvedi representing
the foreign banks and communication of Barclays Bak as referred
above, also corroborate the other incriminating magrials. The Ld. Sr.
Counsel has contended that the statements recbydé Revenue doesn’t
constitute incriminating material for which he haaced reliance on certain
judicial pronouncements. We have carefully goneough the referred
decisions and it is found that they rather supfieetcase of the Revenue in

the given facts and circumstances.

68. In the case oBest Infrastructure (India) (P.) Ltd. (supra search
was conducted in the case of investor of asse$sas Wwell as the assessee
and 'T' had stated to have provided accommodatniry ¢o the assessee,
that he had received cash from assessee and in tetthad given entry for
share capital. In support of its assumption ofsgigtion under section
153A, the revenue had placed reliance on the seatesnof 'T' under section
132(4) and opined that for the purposes of sed&8A these statements, by
themselves, constitute incriminating material. ther, the statement of one
of the Director of the company was also recordedereim she had
surrendered a sum of Rs. 8 crores only for the péaearch and not for
each of the six assessment years preceding thefsaarch. On these facts
the Hon’ble Delhi High Court had held that the statemems of one of the
directors of company made it plain that the surren@r made by her was
only for one year and not for each of the six ass&ment years and that it

could not be said to be incriminating materialqua each of the preceding
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assessment yearAs regarding statement of T, a copy of the said
statement was not provided to the assessee andasealso not
offered for cross-examination. Further 'T' had aeted from his
statement and, therefore, his statement was disghrdhus, the
facts of that case are found to be totally differem that case
reliance was placed on statement of third party meas in the
present case the reliance is on the statement ef ahsessee
himself and, therefore, the ratio of that decisi@an’t be
imported hereRather, the statement u/s 132(4) of the Director of the
company was considered as incriminating material by the Hotble

Delhi High Court for the year to which the surrende pertained.

69. In the case ofAnand Kumar Jain and Ors. (suprathe
Hon’ble Delhi High Court has heldthat the statements
recorded under section 132(4) of the Act alone cam justify
the additions made by the AQO According to the Hon’ble
Court, the statement certainly has the evidentiary value rad
relevance as contemplated under the explanation teection
132(4) of the Act However, such statement cannot, on
standalone basis, without reference to any othertemal
discovered during the search and seizure operati@mspower
the AO to frame the block assessment. It is fouhdttthe facts
of that case were totally different from the faasthis case. In
the present case the statements recorded undeioret82(4) of
the Act is not a bald statement bereft of any ewnicde The

assessee has been confronted with many other imcaiimg
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details and evidences, the correctness or authentod which is
not in question and which clearly establish the séence of
undisclosed foreign bank accounts. Further, thedemces and
details found during the search, which corroboratas other
materials available with the Department, were atemfronted in
the statements recorded under section 132(4) of Alce The
reliance here is not on mere statements u/s 132(#ut also on

the other materials that were duly confronted to the assessee.

70. The issue involved in the case HBfarjeev Agarwal (supra)
was computation of undisclosed income for the blgekiod u/s
158BC of the Act and it was held by the Hon’ble BielHigh
Court that a statement recorded under section 132&h form a
basis for a block assessment, only if such statdnreiates to
any incriminating evidence of undisclosed incomeearthed
during search and seizure. The relevant part of tmder is
reproduced below:

20.In our view, a plain reading of Section 158BB(%)}tlee Act does
not contemplate computing of undisclosed incomelgain the basis
of a statement recorded during the search. Theswawdence found
as a result of search"” would not take within itseep statements
recorded during search and seizure operations. vewehe
statements recorded would certainly constitute infonation and if
such information is relatable to the evidence or mtarial found
during search, the same could certainly be used ividence in any
proceedings under the Act as expressly mandated lwrtue of the
explanation to Section 132(4) of the ActHowever, such statements
on a standalone basis without reference to anyr othaterial
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71.

discovered during search and seizure operationsdwut empower
the AO to make a block assessment merely becaysadmission
was made by the Assessee during search operation.

21. A plain reading of Section 132 (4) of the Act icalies that the
authorized officer is empowered to examine on @ath person who
is found in possession or control of any books atoants,
documents, money, bullion, jewellery or any othaluable article or
thing. The explanation to Section 132 (4), whichswaserted by the
Direct Tax Laws (Amendment) Act, 1987 w.e.f. 1strifpl989,
further clarifies that person may be examined not only in respect
of the books of accounts or other documents foundsaa result of
search but also in respect of all matters relevarfor the purposes
of any investigation connected with any proceedingnder the Act.
...(Emphasis supplied).

It is relevant to consider here that the decisibrlon’ble Delhi High

Court in that case was given in the context ofisec158BC of the Act,

which required computation of undisclosed incomdy dior the block

period. On the other hand, the provision of seclibBA of the Act, requires

the AO to compute the ‘total income’ of the assessensidering the

evidences found during the search as well as tier @vidences as available

with him. Therefore, the statement recorded dutitegsearch u/s 132(4) is

not confined only to materials found during thersba As held by the

Hon’ble Delhi High Court, the statement can be rded in respect of all

matters relevant for the purposes of any investagatonnected with any

proceeding under the Act. Therefore, the other na$eas well as the

materials which were the base of the search, wghtly confronted to the

assessee in the statements recoded during thehsaadc which can be
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utilized in its entirety as incriminating matertal compute the total income

of the assessee, as held in the cagébbfsar Buildwell (supra).

72. The assessee has submitted that the material brdwygthe search
team along with them during the course of searah @nfronted to the
assessee during the search, do not constitutenimaiing material as held
by the ITAT Calcutta in the case Bhavi Badalia (supra).In this regard, it
Is relevant to consider the scope of statementdecounder section 132(4)
of the Act. To reiterate, it was held by Hon’ble IRieHigh Court in the
case ofHarjeev Agarwal (supra)that the statement under section
132(4) can be recorded not only in respect of baok$ documents found
during the search, but also in respect of all mattelevant for the purpose
of investigation connected with any proceedingseurttie Act. Under the
circumstances, there was nothing wrong if the statd of the assessee was
recorded during the search in respect of the fardignk accounts, the
information regarding which was received by theattpent through other
sources. Such statement can be considered as imating evidence vis-a-
vis the ‘other material’ available with the Revenaled can be certainly
utilized to compute the ‘total income’ of the asmasas held by the Hon’ble

Supreme Court in the caseAlbhisar Buildwell (supra)

73. In the case oB. Kishore Kumar v. Deputy Commissioner of Income-
tax, Central Circle-IV (1), Chennai [2014] 52 taxmmacom 449 (Madras)
the Assessing Officer had made additions as urmdiedl income on basis of
sworn statements of assessee made during searcteande. The Hon'ble

High Court had held that since the assessee hirhselfstated in sworn
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statement during search and seizure about his alogesl income, tax was
to be levied on basis of admission without scratimg documents. To

reproduce from the order of the Hon’ble High Court:

6. .... When there is a clear and categoric admissiagh® undisclosed income by
the assessee himself, in our considered opini@netts no necessity to scrutinize
the documents. The document can be of some releviéitite undisclosed income
is determined higher than what is now determinedhleydepartment. Moreover,

it is not the case of the assessee that the admissade by him was incorrect or
there is mistake. In fact, when there is a cleanadion, voluntarily made, by the
assessee, that would constitute a good piece déewe for the Revenue.

The Special Leave Petition filed against this ordeis dismissedy the
Hon’ble Apex Court iB. Kishore Kumaw.Dy. CIT [2005] 62
taxmann.com 215 he fact that a mere statement U/s 132(4) is eceléor
making an assessment was upheld in this judgembos, even a statement
u/s 132(4) shall constitute incriminating matef@ the purpose of making

an assessment U/s 153A of the Act.

74. In view of the above facts and analysis of theguadl pronouncements
we are of the considered opinion that certain ewde in respect of the
interest of the assessee in the foreign assets foar@ in the course of
search in the form of communication of Barclays IBand the visiting card
of Shri Anil Chaturvedi representing MLB & HBS, wvdhi were

incriminating evidences. Further, the statementsrded during the search
wherein the assessee was confronted with othe@mimating materials was
also incriminating evidence collected during thearskh and such
incriminating material/evidence can be utiliseccampute the total income

in the course of assessment u/s 153A of the Ace 3tatements were
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recorded with specific reference to the circumsshneévidences found
during the search as well as the ‘other materialgilable with the
Department and such statement is “incriminatinglence” collected during
the search which certainly can be used as evideramey proceedings under
the Act as expressly mandated by virtue of theangtion to Section 132(4)
of the Act. Thereforethe grounds taken by the assessee in respect of
completion of unabated assessment without incrimirteng material and
against considering the statement u/s 132(4) as riminating evidence,

are dismissed.

Grounds on the merits of the addition.

75. Shri Hemani, Ld. Sr. Counsel explained that the A&d made
addition in respect of all the credit entries refibgl in the foreign bank
accounts by treating the same as income of thessese In first appeal, the
Ld. CIT(A) had held that the bank statements haldeaead in totality and
that the expenses/debits as appearing in bankmstate has also to be
considered. By adopting this approach, the Ld.(&)'had partly confirmed
the addition and partly allowed relief to the assesafter calling for a
remand report from the AO. The detailed -calculatioh additions
confirmed/deleted was as per Annexure 1 to 17 efLith. CIT(A)’'s order.
The Ld. Sr. Counsel submitted that the bank acsowete held in the name
of company NAD Investment Ltd. and Bipinbhai Patetl Manjulaben Patel
were merely settlors of the Trust through which fimleign bank accounts
were held. He further submitted that all the fumadsthe foreign bank

accounts were transferred from overseas and belotmdhe assessee’s
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sister. Shri Bipinbhai Patel and his family mensblead not transferred any
amount from India to the foreign bank accountshaat they transferred any
funds from the foreign bank accounts into India toeir personal benefit.
The bank accounts with MLB was closed in Decemb@t22and the

proceeds were transferred back to assessee’s eistegr nominees. An
affidavit to the above extent was also filed beftre AO in the course of
assessment proceeding, which was ignored. Th&LdCounsel submitted
that the contents of the affidavit cannot be igdoumless proved to be
contrary by the Revenue and in this regard reliawes placed on the
decision of Hon’ble Jurisdictional High Court inetltase ofGlass Lines

Equipments Company Ltd. Vs. CIT, reported in 253454 (Gujarat).

76. The Ld. Sr. Counsel further submitted that in ¢cberse of statement
under Section 132(4) of the Act, the assessee kpldired that one Mr.
Anil Chaturvedi was the Fund Manager who was ingdhn the process of
opening the foreign bank accounts in question atmdreafter, the
transactions were looked after by him. This faaswlso confirmed by Shri
Anil Chaturvedi and the visiting card of the Anih&urvedi was also found
in the course of search. In spite of this claaifion of the assessee, the AO
did not make any enquiry from Shri Anil Chaturvediccording to the Ld.
Sr. Counsel, there was no specific material witle ttepartment to
demonstrate that the transactions in the foreigik l@@counts were carried
out by the assessee and that the entire additisrbased solely on the basis
of suspicion that the foreign bank accounts beldng® the assessee.
According to the Ld. Counsel, the suspicion cartaké place of evidence
and cannot be made a basis for making addition.
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77. Without prejudice, the Ld. Sr. Counsel submittbdttthe AO had
erred in not considering expenses or losses emanabm the very same
material (i.e. foreign bank accounts), based orclwlaidditions were made
by treating the transactions as income of the assesHe conceded that the
Ld. CIT(A) has correctly worked out the income difetassessee after
considering the expenses /losses as appearing ifotkign bank accounts.
The Ld. Sr. Counsel submitted that each and every of bank statement
and year-wise net income chart prepared by thessssavas verified by the
AO at the remand stage and no specific fault wasddn the year-wise net
income as worked out. The quantification of expengmin/loss of MF
transactions and other income worked out on thes lmdshe entries in the
foreign bank accounts, was not under dispute. Toerethe Revenue’s
appeal against quantification of income as maddhieyLd. CIT(A) were
required to be dismissed since no fault was fourd tihhe AO in

guantification of income at the remand stage.

78. The Ld. Sr. Counsel submitted that the assesseebarred losses in
certain years in MF transactions but the Ld. CITtaHd ignored the losses
and adopted Nil value for those years, which was gurect. The Ld.
CIT(A) had denied the losses on the count thabBeif losses was possible
only if the returns were filed within the due date per the provision of the
Act, which was not the case. The Ld. Sr. Counabhstted that even if
such losses were not claimed in the return of iregothe losses for the
period prior to search must be allowed, for whieliance was placed on the
decision of AP high Court in the case@#f Mohan vs. ACIT, (369 ITR 189)
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(AP). The Ld. Sr. Counsel further submitted that thessse had filed return
of income in response to notices u/s.148/153A & #rct within the
prescribed time limit. As the bank statements wessle available to the
assessee towards the fag end of assessment pragetbd losses could be
guantified only at the appellate stage and, theeefine assessee could not
have claimed such losses in the return of incore.further submitted that
the provision of Section 79A of the Act which proits set off of losses
subsequent to search was inserted by Finance A22 @.e.f. 01.04.2022
and the amendment was prospective in nature. Tdrereéhe assessee was
eligible for set off of losses subsequent to searble Ld. AR contended that
the losses in question were worked out on the lidssame material based
on which income was worked out and additions weaglen According to
the Ld. Sr. Counsel, any document has to be reaid ientirety and it was
not permissible for the Revenue to adopt pick ahdose method. He
further submitted that the losses falling withire thlock period must be
allowed, reliance for which was placed on the folltg decisions:

I E.K. Lingamurthy(2009) 314 ITR 305 (SC):

. H.E. Distilleries (P.) Ltd. (2010) 229 CTR 457 (lataka)

lii.  Fenoplast Ltd.(2014) 367 ITR 761 (AP & Telangana):

Iv. Ch. Mohan v ACIT-(2014) 369 ITR 189 (Andhra Pradlesh
V. P Mohammed alias Manu- (2014) 41 taxmann.com 6&lldgr
Vi. P.D. Abrahm - (2012) 349 ITR 442 (Kerala):

vil.  Mahalaxmi Motors Ltd.-(2014) 368 ITR 724 (AP):

79. The Ld. Sr. Counsel further submitted that theitemithl claim in
respect of set off of losses can be raised bef@meappellate authorities, for
which, reliance has been placed on the followingsiens:
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I Jute Corporation of India vs. CIT-187 ITR 688 (SZNational Thermal Power
Corporation vs CIT-229 ITR 383 (SC);

. CIT v. Mitesh Impex-(2014) 367 ITR 85 (Guj):

Ii. PCIT vs. UTI Bank-(2017) 398 ITR 514 (Guj):

Iv. CIT vs. Jai Parabolic Springs Ltd.-306 ITR 42 (Oglh

V. CIT vs. Pruthvi Brokers & Shareholders-349 ITR 886m):

Vi.  CIT vs. Abhinitha Foundation P. Ltd.-396 ITR 251a(ivas

80. The Ld. Sr. Counsel submitted that the genuineaedsjuantification
of the losses was not in dispute and it was wellesethat only real income
has to be taxed in the hands of the assessee hiohweliance was placed
on the decision o&odhara Electricity Co. Ltd. vs. CIT, (1997) 22RRIT746
(SC). He submitted that AO was duty bound to give feliethe assessee
wherever due even if it was not claimed by the &s=& for which, he relied
on the decision dflon’ble Gujarat High Court in the case of S.R. Kio&s.
CIT reported in (2205) 276 ITR 165 (Guj.)lhe Ld. SR. Counsel
vehemently contended that the Ld. CIT(A) was netified in adopting Nil
amount in place of losses, which has resulted mallef benefit of carry

forward and set off of such losses in the succepgaars.

81. Per contra, Dr. Darsi Suman Ratnam, Ld. CIT.DRnstted that the
assessee and his wife were settlor of the foreagik accounts and as held
by the ITAT, Ahmedabad in the case@f. Atul T Patel. v. DCIT (2019)
108 taxmann.com 227 (Ahd)(Tripthe settlor has to explain the investments
which were not accounted for in his books of actswr not disclosed to
the revenue authorities. He further submitted #petrt from making a bald
statement that the trust deed documents and thegforbank account

documents were signed by the assessee in ordeelpo His sister, the
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assessee didn’t bring any evidence on record &blkesh that the amounts in
the foreign bank accounts were transferred fromatteunts of his sister or
that the bank accounts belonged to his sister. adednawn our attention to
the fact that in the documents related to formagbNAD Investment Ltd.
and the operation of the bank accounts with MLBymention of assessee’s
sister or even her husband was mentioned anywhdre.Ld. CIT-DR
vehemently submitted that the assessee had notiegg@| that if the
accounts were opened to help his sister, why ttimate beneficiary of the
trust that was holding the foreign bank accountsevies own son, daughter-
in-law and granddaughters and why his sister ordescendants were not
nominated as beneficiary of the foreign accouriike Ld. CIT-DR further
submitted that the affidavit dated 04.12.2015 filed the assessee on
04.12.2017 was only a self-serving document anéuidence was brought
on record to establish the contentions as maddansaid affidavit. He
submitted that the primary onus was only on thessee to establish that he
was not the owner of the foreign bank accountshat the funds in those
accounts did not belong to him. Apart from makingland denial the
assessee has not brought any evidence to estdbéisithe funds in the
foreign bank accounts did not belong to him. Asdksessee was a resident
and his global income was taxable, the onus wasretyu on him to
establish that certain amount/credit were not he®me and it was not for
the AO to prove otherwise. The Ld. CIT-DR subndtthat the initial
burden lying on the assesse to rebut the primaggumnption made by the
AO on the documents found during the search andvagsable with the
department was not discharged.
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82. As regarding merits of the addition, the Ld. CIR Bubmitted that the
addition made by the AO was in respect of creditshe foreign bank
account and was made was u/s. 68 of the Act. The€LT(A) had held that
the addition can be considered as unexplained mofse§9A of the Act as
well and the assessee had agreed to this propositioe Ld. CIT.DR
submitted that when the addition is made u/s.68/er69A of the Act, the
provision of Section 115BBE of the Act is appliaablFurther, as per sub-
clause (2) to Section 115BBE of the Act, no dedurctan be allowed with
respect to any expenditure and no set off of asg khall be allowed while
computing income under the provision of Section BBE of the Act.
According to the Ld. CIT. DR, considering the exgg@rovision of section
115BBE of the Act, the Ld. CIT(A) was not correntallowing set off or
deduction of the expenditure as appearing in theiga bank accounts, as
such deduction was not permissible. According te tthl. CIT. DR, the
entire credit as appearing in the foreign bank actowas liable to be taxed
without allowing any set off on account of experm@eloss. He further
submitted that the Ld. CIT(A) was correct in disaeting the losses, as
losses could have been carried forward only ifrétarns were filed within
the due date as prescribed u/s.139(1) of the Aaigiwwas not complied in
the present cases. He further submitted thatdke laws as relied upon by
the Ld. Sr. Counsel were all different on facts antapplicable to the facts

of present case.

Our findings on ownership of the bank accounts
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83. We have carefully considered the rival submissiombe first
objection of the assessee is that Shri Bipinbh&elRand Manjulaben Patel
were merely Settlors of the Trust through whicheign bank account were
held in the name of company NAD Investment Ltd.affén affidavit of Shri
Bipinbhai Patel was filed before the AO whereinael stated that the funds
in the foreign bank accounts were transferred fomerseas which belonged
to his sister and that the assessee or his faméynlmers had neither
transferred nor brought back any funds into Ind@mf the foreign bank
accounts for their personal benefits. Furthert tha bank accounts were
closed and proceeds were transferred back to assessster Prabhavatiben
J. Amin/her nominees. It is further submitted tthet AO did not make any
enquiry with Mr. Anil Chaturvedi, the Fund Manageno was involved in

opening the foreign bank accounts and was mandiefynds of her sister.

84. There is no dispute to the fact that the assessek his wife

Manjulaben Patel were the Settlors of the trust tiedcompany M/s. NAD
Investment Ltd., which was holding to foreign baakcounts, was the
property of the trust. Merrill Lynch Bank and TruSompany (Cayman)
Ltd. was the trustee, who was requested by thessmseand his wife to
allocate a company on their behalf, and a copyhef company formation
letters dated 07.01.2000 signed by the assessd@sandfe is reproduced in
the assessment order. Accordingly, the trustee dibudted M/s. NAD

Investment Ltd. to Shri Bipinbhai Patel and Manpda Patel. Though,
M/s. Fairfield Nominee Ltd. was made a nominee slmaider of M/s. NAD

Investment Ltd. to maintain confidentiality andeclt secrecy, the actual
owners of the company and its assets were ShrinBmai Patel and
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Manjulaben Patel. The Confidential Client Profileeet (CCPS) and Settlor
Profile Form, which were received from tax authedtof Cayman Islands
and which has been reproduced in the assessmestt cahtained identity
details and profile of owners of NAD Investment L#hd settlor of the trust
and the name of the assessee and his wife andBhedda address was
appearing in these forms. It is explicit from thes@&ences that the assessee
and his wife were the actual owners of the com@dAD Investment Ltd.,
which was holding the foreign bank accounts andotigs was squarely on
the assessee and his wife, who were the settexplain the source of the

funds in the foreign bank accounts.

85. These documents available with the Department werdronted to
the assessee in the course of statement recorded dearch u/s. 132(4) of
the Act on 02.12.2015 and the assessee had adniltad all these
documents were signed by him and his wife. Thsglvidences brought on
record by the AO establish that the actual ownerth& foreign bank
accounts was the assessee himself. It is truartithe course of statement
recorded u/s.132(4) of the Act, the assessee h#ebisthat the foreign bank
accounts were opened by him to help his sister 8nmatbhavatiben Amin.
However, the assessee has not explained as to whgidter, who was
resident of UK (and earlier resident of Kenya), Idonot have opened the
foreign bank accounts herself. Being a non-resjcsdé must be having her
own account in the foreign countries. What necatsitthe assessee to open
foreign bank accounts on behalf of her sister?theuy if the foreign bank
accounts were opened on behalf of her sister, Wayltimate beneficiaries
of the foreign bank accounts and that of the Twete not his sister or her
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husband or her family member. Why the ultimate bergies of the trust
were his own son, daughter-in-law and granddaugbitehe assessee and
why his sister or his family members were not naredltimate beneficiary
of the trust in the documents? No explanation gigen in this regard as
any stage in spite of specific queries. In fact, deed of trust was amended
on 30.03.2024 to include the name of second gramgidar of the assessee
in the list of ultimate beneficiaries. The assedsag also not brought on
record any evidence to establish the fact thatfuhds in the foreign bank
account were transferred from the account of heteisiThe contention of
the assessee that the funds, on closure of the figre bank accounts with
MLB, were transferred to her sister is also not foad correct. In the
statement u/s 132(4) Dated2Fanuary 2016 (already reproduced earlier) it
was categorically mentioned that at the time obgte of account number
1CA03B39 with Meryll Lynch Bank on 04/12/2012 thenmpany NAD
Investment Limited had transferred $71669/- to heotaccount of NAD
Investment Limited with Bank of America and whengemed about this
another bank account the assessee had pleadephdwance. Thus, the fund
on closure of the account was not transferred sosister but to another
account of NAD Investment Limited, which was owrBdthe assessee and

his wife, as already discussed earlier.

86. A mere affidavit filed by the assessee that threigm bank accounts
belonged to his sister without bringing on recangt avidence in this respect
was rightly rejected by the Revenue. The evidermeslable with the

Revenue, as discussed in the assessment ordelsarasanentioned above,
were all stacked against the assessee and thevamisquarely on the
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assessee the dispel those evidences by produdnhenees in support of the
averments as made in the affidavit. Rather the ra@et made in the
affidavit regarding transfer of closure proceedshaf account was found to
be incorrect. In the absence of any contrary ewddhe AO had rightly not
taken into account the affidavit of the assessdaclwwas a mere self-
serving document and furnished without establishtisigorrectness through
other supportive documents. The assessee had gdaa the decision of
jurisdictional High Court in the caggélass Lines Equipments Company Ltd.
Vs. CIT (supra)ln that case the assessee had on its own desc¢haedix
items of expenditure totalling to Rs. 38,349 weog relevant to the setting
up of the plant, and this part of the affidavit wascepted by the
Commissioner (Appeals), and the balance portionthef affidavit was
ignored. The Hon’ble Gujarat Court had held thag¢ @ommissioner
(Appeals) was not correct in accepting only pathefaffidavit. The facts of
that case being totally different, the assesse& danve any benefit from
the said decision. In the present case neitheassessee has supported his
affidavit with any shred of evidence not any pafttiee affidavit was

accepted by the Revenue.

87. The contention of the assessee is that neither fiinds were
transferred from India nor the funds were broughd india from the foreign
bank accounts. However, the assessee has not bromghlecord any
evidence in this regard. Further, merely becauséunds were transferred
out/into India from the foreign bank accounts,aedn’t absolve the assessee
from his onus to explain the source of credits appg in the foreign bank
accounts. The assessee being resident in Indigjdbal income was liable
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to be taxed in India. Under the circumstancespties was squarely on the
assessee to explain and bring on record the ewaddnc source of credits as
appearing in the foreign bank accounts. Apart froaking a bald statement
that foreign bank accounts were opened on behdifso$ister, no evidence
has been brought on record to substantiate thid. famder the

circumstances, the affidavit filed by the assessdech was a mere self-

serving document, was rightly rejected by the AO.

88. The documents received by the AO through FT&TRifhon of
CBDT in the course of assessment proceeding, regafour bank accounts
of NAD Investment Ltd. with Hinduja’'s Bank, Switzend was also
confronted to the assessee. These documents, atecteproduced in the
assessment order, clearly establish that the &ssassl his wife Manjulaben
Patel were the beneficial owners of these foreigmkbaccounts. The
recommendation for opening these foreign bank adsowas given by Ex
Bank Manager of SBI, whose name has been redacthése documents. It
is also mentioned that the family was known to EBxeManager for last 32
years when he was Manager of SBI, Vadodara. Thigeno doubt that the
foreign bank accounts were opened only by the assemnd his wife and not
by his sister as contended by the assessee. Thead@lso given a finding
that some of the cheques in the name of the assesse deposited in the
foreign bank accounts with MLB, which is categoriexidence that the

accounts belonged to the assessee only.

89. As regarding enquiry with Mr. Anil Chaturvedi, ig found that the
name of Shri Anil Chaturvedi was appearing in CCéfSforeign bank
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account with MLB. This CCPS was to be completedR&/GPB when
submitting new trust or standalone company busirgiss Anil Chaturvedi
had submitted the CCPS of the assessee and higsvi. Regarding his
acquaintance with the client, Mr. Chaturvedi hadla®d in the CCPS that
he knew the client since 1977 when he was cliefiti®previous employer
and his present banking relationship was statée twith Barclays Bank. In
the case of Hinduja’s Bank account also, the watatip of Mr Chaturvedi
with the assessee is evident from his associasaealared while Manager
with SBI Vadodara, though his name is redactedhendocument. Thus, the
acquaintance of Mr. Anil Chaturvedi was only withetassessee and his
family members. There was no trace of evidence MraChaturvedi had
any acquaintance with the sister of the assessdhabrthe foreign bank
accounts were opened on her behalf by him or tealvéhss managing the
funds of her sister. Neither any such evidence lwaaght on record by the
assessee. In the absence of any contrary evidenkes declarations as
made while opening the foreign bank accounts obdsessee, there was no
occasion for the Revenue to conduct any enquirlg @itri Anil Chaturvedi.
The contention of the assessee that no specifierrmhtwas found to
demonstrate that the transactions were carriethythe assessee is found to
be baseless. All the evidences were confrontédet@ssessee and have also
been discussed in detail in the assessment ortiesh weave no doubt about
the ownership of the bank accounts. It will be egogohere to refer to some

of the evidences.
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90. The evidence regarding foreign bank account n603839 with
Meryll Lynch bank in the name of M/s. NAD Investndrid., was also
confronted to the assessee in the course of stateseorded u/s. 131 of the
Act on 27.05.2016. The relevant questions and regblfhe assessee is

reproduced below:

“Q. No.10 In the said cheque signed by Shri VijayPltel for $ 6200 dated

24/05/2000, the payments is stated to be made Ro Batel and has been
deposited in the bank account no.16503B39 in Mdryihch in the name "NAD

Investment Ltd." Considering the fact that the cleefas been issued in your
name and deposited in the account of Nad Investiidnivhy this bank account
no. 16503B39 in Merrill Lynch Bank should not bengidered as belonging to
you?

Ans : | have explained at the time of raid alsotthhelped my sister to take out
whatever possible from East Africa and these mayhbetransactions she may
have made in my name as per the bankers advitegSit India, | cannot handle
all these things.

Q.No. 14 You are shown a cheque signed by ShriaBrak Amin for $ 57,000
dated 25/08/2000, in which the payments is staidaetmade to Bipin Patel and
has been deposited in the bank account no. 16503B38errill Lynch in the
name "NAD Investment Lid." Considering the fact the cheque has been issued
in your name and deposited in the account of Nagdtment Ltd, you are again
asked why this bank account no. 16503B39 in Mdritich Bank should not be
considered as belonging to you?

Ans | am not aware of the foreign countries law.

Q. No. 15 Does this bank account number 16503B8018A03B39 in Merrill
Lynch Bank belong to you and your wife?:

Ans | was merely a settlor for this account andnyp knowledge, no money has
been deposited or withdrawn from India by me.

Qs. No. 24  Inreply to all questions related to baecount number 16503B39
& 1CA03B39 of NAD Investments Ltd in Merrill Lyri8ank, you have repeatedly
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stated that these bank accounts, the funds indtahthe transactions in these
bank accounts belong to your sister Late Smt. Paméati Amin. Do you have any
documentary evidence to prove this?

Ans: This must be with the bankers, Mr. Chaturvedi

Qs. No.25 You are again asked to submit any dociamervidence you have
with you to prove that these foreign bank accodr@S03B39 & 1CA03B39 of
NAD Investments Ltd in Merrill Lynch Bank belongsybur sister and not to
you/your wife.

Ans | will have to check with Mr. Chaturvedi

Qs. No. 26 Your reply to Qs. No. 25 means thatresgnt, you don't have any
evidence to prove that these undisclosed foreigik la@counts doesn't belong to
you. Therefore, please state why these bank accountber 16503B39 &

1CA03B39 of NAD Investments Ltd in Merrill LynchnBabe considered as
belonging to you / your wife?

Ans: All formalities of bank is done by my sistedaMr. Chaturvedi, as my
domicile is India and not other country.

Qs No. 28 Does mobile number 09898453287 belongsu@nd used by you
only?

Ans Yes. But when | give it in repairs, | domibw who uses it.
Qs, No. 29 Have you made any telephonic conversdtom 09898453287
with Merrill Lynch bank authorities on 12/03/2012questing for transfer of

funds?

Ans : As advised by our lawyer, | have telephormed/érrill Lynch time and
again.

Qs. No. 30 Have you ever signed any account opeoimgs/documents for any
other foreign bank accounts?

Ans : As directed by my sister and Mr. Chaturvédinay have signed many
papers.
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Qs. No.34 You are shown a notarized letter date@8/B012 signed by you
and your wife Smt. Manjulaben Patel, whereby teted that all balance trust
funds, after revocation of trust with Merrill Lynd@ank, shall be transferred to
bank account number 11370 in Hinduja Bank (Switzet) Ltd. in the name of
Nad Investment Lid having IBAN No CH12 0882 7002013184 0. Kindly state
whether this foreign bank account number 11370 imddHja Bank (Switzerland)
Ltd. belongs to you/your wife or not?

Ans: The account belongs to NAD Investment Ltd.”

91. Itis evident from the above statement that theqales in the name of
the assessee were deposited in the foreign bamkiiceith Merill Lynch
Bank, which is a conclusive proof that those bamdoants belonged to the
assessee. The assessee couldn’t explain how theeckleawn in his name
was deposited in the bank account, if the accoalunged to her sister, as
contented. When the assessee was specifically atkedproduce
documentary evidence that the accounts belongedhiso sister, no
documentary evidence could be provided and anwevasply was given by
the assessee that the documents will be availaltte the banker or Mr.
Chaturvedi. If so, why the documents couldn’t béaoted and furnished by
the assessee. Not only the assessee had sigrectthent opening forms for
all the foreign bank accounts, but he was alsommstant touch with Merrill
Lynch through his telephone number 0989845328 7ckscavledged in the
statement. The evidences as available with the iRevéeave no doubt that
the assessee and the assessee only, along withifejswere the actual
owner of all the foreign bank accounts. Therefdine, action of the AO to
treat all the foreign bank accounts as belongintheoassessee is upheld.
The grounds taken by the assessee and his wife thtaey being settlors,

no addition could have been made in their hands anmejected.



I.T.A No. 1894/Ahd/2019 A.Y. 2000-01 Page No 85
Manjulaben Bipinbhai Patel Legal Heir of Late Bipinbhai P. Patel
& 81 ors.

Our findings on merit of the addition

92. As regarding merits of the addition is concerngig AO had

considered the aggregate of all the credit eninethe bank accounts as
income of the assessee and accordingly made thioadd the hands of the

assessee and his wife, 50% on substantive basB0&aan protective basis.
The Ld. CIT(A), on the other hand, considered ladl €ntries on the debit
side as well as on the credit side in the bank@autsoto work out the income
of the assessee. Thus, the Ld. CIT(A) allowedetdib the assessee by
allowing deduction for expenses (debits) as appgan the bank accounts.
According to the Ld. CIT(A), the bank statement hade read and adopted
in totality and that the debit entries appearinghie bank accounts could not
be ignored. The Revenue is aggrieved with the clemtu of expenses as
allowed by the Ld. CIT(A) and has filed appealstiois ground. According

to the Revenue, the credit entries appearing im#mk accounts were added
u/s 68 or u/s 69 of the Act and, therefore, thessse was not eligible for

deduction of any expense from such addition.

93. We do not find any merit in the objection raiseu dhe grounds as
taken by the Revenue. As rightly pointed out by @ssessee only the real
iIncome has to be taxed as held by the Hon’ble Supr@ourt in the case of
Godhara Electricity Co. Ltd. (supra)lhe real income can be worked out
only after considering all the entries., on the credit side as well as on the
debit side as appearing in the foreign bank acsouhterefore, the Ld.
CIT(A) had rightly considered the totality of afiet transactions as appearing
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in the foreign bank accounts and allowed reliefii® assessee in respect of
the expenses as evident from the bank accounts.cdhtention of the
Revenue that all the additions were in the natarmantioned in section 68
or section 69 of the Act is also not found corrdtte AO had reproduced
the description of the credit entries appearinghm bank accounts in the
assessment order from which it is found that largember of credit entries
were in respect of dividend, interest, STCG, LTGG and the assessee was
entitled to claim deduction for the expenses ireaiin earning the income
of these nature. Therefore, the Ld. CIT(A) hadhtligallowed the deduction
for expenses as evident from the bank accountf.its@ls a result,the
ground taken by the Revenue against the deductioroff expenses, as
allowed by the Id. CIT(A), is dismissed.

94. The Revenue has also taken a ground in respedeleting the
addition on account of receipts in undisclosed ifprebank accounts
described a&spot transactions’. According to the Revenue, no one to one
correspondence between credit and debit entrieatingl to “spot
transactions” was established in the appellaterokle have considered the
findings given by the Id. CIT(A) in this regard. dladditional evidences as
furnished by the assessee in the course of appral ferwarded to the AO
for verification in the remand proceeding. The @IT(A) has given a
finding that the AO had confirmed full verificatioof all the entries with
ledgers. It is further mentioned in the order oé t@IT(A) that ‘spot’
transactions depicted in Hinduja Bank Account wemetra (transfer) entries
from one currency account to another currency aacatnich were neither
any receipt nor any payment. The revenue had moeagp with any facts or
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any specific submission as to how the finding agiby the Ld. CIT(A)
was not correct. Under the circumstances we dofindt any reason to
interfere with the order of the Ld. CIT(A) in thisspectThe ground taken

by the Revenue in this regard is, therefore, dismsed.

95. The assessee has also taken objection to the maihwerking of the
income by the Ld. CIT(A). One of the objectionsthe assessee is that
credit entries in the foreign bank accounts carbwttreated as deemed
income under section 68 or 69A of the Act as theessee had not
maintained any books of accounts. We do not findraarit in the objection
raised by the assessee. The foreign bank accalgerie were the accounts
of the assessee only, the only difference beingitiaas maintained by a%3
party i.e. the Bank. All the entries in the bank@amt ledgers pertained to
the assessee only which was in essence the boeksadints of the assessee
in respect of his bank transactions. Therefore,|ldheCIT(A) had rightly
upheld the applicability of section 68/69A of thetAn respect of the credit
entries appearing in the foreign bank accounte ground taken by the

assessee in this regard is, therefore, rejected.

96. Another objection of the assessee is that afbesidering the debit
entries in the foreign bank accounts there werseloe certain years and the
Ld. CIT(A) directed that the losses should be igwofor the purpose of
computation of total income. Accordingly, income &l the years in which
loss was computed was taken at Nil and the loss veasallowed to be
carried forward and set off with income of subsequears. The assessee
has contended that the losses falling within tleekoleriod must be allowed
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for which reliance has been placed on various jabaecisions. It is found
that all the decisions as relied upon by the asgsesgere rendered in the
context of block proceeding u/s. 158BC of the Awihere a single
assessment order for the entire block period wagsired to be passed. In the
scheme of assessment u/s.153A of the Act, ther@isoncept of block
period and the assessment for each year is requirede completed
separately. Further, in the block period only uwoacted income for the
entire block period was required to be computedred®in the proceeding
u/s.153A of the Act, the total income of the asseg#cluding unaccounted
income) is to be computed for each year separafeherefore, the reliance
upon decisions that were delivered in the contéxhe block proceeding
u/s.158BC of the Act cannot be applied to the assents being completed
u/s.153A of the Act. In the scheme of assessm&nt38A of the Act, the
carry forward of loss has to be decided in accardawith the specific

provision as stipulated under the Act.

97. The Ld. CIT(A) has given a finding that the logshegative income in
any year was not eligible for carry forward and sttwith income of the
following year(s) for the reason that returns weat filed within the due
date, which was a necessary condition for carryvdéod of loss. The
assessee has contended that the return for thie pésod was filed within
the time. The provision of Section 139(3) of the Atipulates that in order
to carry forward a loss under the head “business®capital gain”, the
return of income has to be filed within the timeall®wed under section
139(1) of the Act. Thus, according to this prosisithe assessee must file
his original return of income within the time stigted u/s 131(1) of the Act
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in order to carry forward the loss. In the pressdes, no return of income
was filed claiming any loss within the time limg @rescribed u/s.139(1) of
the Act. Therefore, the direction of the Id. CIT(#at the assessee was not
eligible for carry forward of loss, is found to lie accordance with the
provisions of the Act and correcthe ground taken by the assessee in

respect of allowing carry forward of losses is, thefore, rejected.

Correctness of losses?

98. The assessee has submitted that the genuineressiamntification of
the losses is not under dispute. The Revenuelbasiat put any question
mark on the quantification of the losses exceptsinemission that the Ld.
CIT(A) had rightly ignored the losses and takenittt®eme at Rs. Nil for the
years in which loss was worked out. The assesst&beked out the losses
on the basis of difference between sales and psecbf mutual funds as
appearing in the foreign bank accounts and furdishe same before the Id.
CIT(A). Neither the AO nor the Id. CIT(A) have coranted upon the
working of the loss as done by the assessee. TheALhad only raised a
guery about the nature of the loss and it was exgilathat the losses cannot
be treated as a speculative in nature as therbecaon speculation in mutual
fund transactions. Therefore, the contention of dlseessee that the loss
should be treated as short term capital loss wespéed. However, the |d.
CIT(A) had only held that the assessee was nobédigo carry forward and
set off of the losses with income of following ygarhe correctness of the
loss as worked out by the assessee was neitherrescfoy the AO in the

course of remand proceeding nor by the Id. CIT(A).
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99. The Ld. CIT(A) has annexed detailed working of ih@ome and loss
for different years vide Annexure-1 to Annexuredf/is order. We have
gone through the said working and it is found ti&t quantum of loss as
mentioned therein can’t be held as correct. Thesse® had only considered
the difference between sale and purchase valuautfahfunds, as reflected
in the foreign bank accounts, to work out the ineomloss in such
transactions. This approach itself is not foun@déacorrect. In the working
as attached by the Ld. CIT(A), the details of pasghand sale of mutual
funds transacted during the year is not reflectad anly net figure of
“Difference between sale and purchase of MFs” [geaping. For example,
in A.Y. 2001-02, the loss of -6,04,934/- is workedt as the difference
between sale and purchase of mutual funds andamarked that “total sale
value less purchase value of mutual fund not cemsal by the AO”. Thus,
loss as well as the profit was worked out by theessee by taking the
difference between the total purchase value andtdked sale value of
mutual funds during the year, as reflected in tlamkbstatement. The
working of such loss can’'t be held as correct assitbased on the
presumption that all the mutual funds purchaseanduhe year were sold
during the year itself, which may not be corream® of the shares/MF
purchased during the year might be available infdne of closing stock,
which were not considered in this working. Thus thcome/loss in the
transactions of mutual funds was worked out by #ssessee without
considering the opening stock and closing stodkefmutual funds for each
year. Under the circumstances, the year-wise poofibss in the transactions
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of mutual funds as worked out by the assesseeeprdduced in the order
of Ld. CIT(A) cannot be held as correct.

100. From the above analysis, it is evident that thekimg of income/loss

from mutual fund transactions as done by the aseemsd accepted by the

Ld. CIT(A) was not correct. Not only the losses revwbe profits were

worked out without considering the opening/closistgpcks, which may

result in inflation of loss in certain years andaainflation of profit in other

years. While the inflated losses were ignored leyiith. CIT(A), the assessee

might have been required to pay taxes on the edlarofits in certain years,

which can’t be considered as a correct approach. yBar-wise profit/loss

worked out by the assessee on the basis of differd&etween sale and

purchase of mutual funds in different years, asadyced in the Annexures
to the order of the Id. CIT(A) is found to be aslan

AY Diff. between sale & purchase of MF
2000-01 0
2001-02 -604923
2002-03 -101711
2003-04 197840
2004-05 2050
2005-06 1065
2006-07 61695
2007-08 -89631
2008-09 -12923
2009-10 -83820
2010-11 8307
2011-12 -30093
2012-13 772561
2013-14 197840
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2013-14 -271094.25
2014-15 -236.78
2015-16 6922.75
2016-17 -1000

Net Total 52848.72

101. On taking a holistic view of the mutual fund traogons the net
income derived by the assessee was US $52848ulbfect to verification)
only during the entire period from A.Y. 2000-01 2916-17. This net
income for the entire period is based on the presiom that there was no
opening stock at the beginning and no closing stenkains at the end of the
period; and in the absence of any contrary evidehisewill be a realistic
approach. By working out the profit or loss in maltdund transactions
without taking into account the year-wise openitaglk and closing stock of
mutual funds, the assessee was taxed on artifi@aime in certain years,
while the losses in the other years were ignotadiiew of this discrepancy,
we deem it proper to set aside the matter to thelé of the AO to work
out the correct profit or loss for different years on account of mutual

fund transactions in the following manner:

() The AO should work out year-wise profit/loss of mutual fund

transactions after taking into account the closingstock and opening
stock of shares/mutual funds for each year after &wing an

opportunity of being heard to the assessee. For ghpurpose, he may call
for the details from the assessee in respect of tlepening stock/closing
stock for the different years or from any other souce as deemed fit. |If
details are obtained from a third party, that shoull be confronted to the

assessee before taking a final call.
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(i)  We are conscious of the fact that the above excise will not be
easy on the part of the AO since the assessee isloager alive and the
other family members may not be privy to the information. Further, the

details from third party also, mayn't be forthcoming due to long
passage of time. In such an eventuality and in thabsence of any
guantitative details of the mutual funds / share tansactions, the net
positive income of US $52,858.72 as per the workirag detailed above,
may be apportioned to different years proportionatéy on the basis of

sale proceeds of the respective years.

102. Since the quantification of actual profit/loss mmutual funds / share
transactions as appearing in foreign bank accaardet aside to the file of
the AO,the appeals of the assessee (except for A.Y. 20A0vtherein no
such transaction was involved) are deemed to be pfr allowed for

statistical purposes.

Unexplained jewellery found during search

103. The Ld. Sr. Counsel explained that in the cas&mtf. Manjulaben
Patel this issue is involved in ITA No.1915/Ahd/20flled by the assessee
and ITA No.50/Ahd/2020 filed by the department fioe A.Y. 2016-17. In
the course of assessment, the AO had made additi®s.1,03,86,888/- in
respect of unexplained jewellery found during tloeirse of search in the
hands of Manjulaben Patel and Jigishaben Patel ditatin-law of

Manjulaben Patel) in the following manner:
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(a) Substantive addition @50% Rs.51,93,444/-
(b) Protective addition @ 50% 51,93,444/-

The Ld. Sr. Counsel submitted that the entire amdibf jewellery was
confirmed in the hands of Jigishaben Patel witleaimancement. As against
original addition of Rs.1,03,86,888/-, the additmnfirmed in the hands of
Jigishaben Patel on account of unexplained jewellas Rs.1,04,83,953/-.
He explained that in the case of Jigishaben Plaétla Declaration was filed
under Vivad Se Vishwas Act, 2020 for A.Y. 2016-IwWdax was paid on
the entire addition of jewellery as confirmed byethd. CIT(A) and,
thereafter, the appeal in her case before the ITwWwds withdrawn.
According to the Ld. Sr. Counsel, the entire addition account of
unexplained jewellery, thus stands confirmed in kbamds of Jigishaben
Patel on substantive basis.  Therefore, the piwechddition of
Rs.52,91,977/- as upheld by the Ld. CIT(A) in tlads of Smt. Manjulaben
B Patel deserves to be deleted.

104. Per contra, Dr. Darsi Suman Ratnam, the Id. CITHaR no objection
for allowing relief in respect of protective additi of unexplained jewellery
in the hands of Smt. Manjulaben Patel subject tafivation of the

contention of the assessee that the entire subsamddition in respect of

unexplained jewellery was accepted in the hand&f Jigishaben Patel.

105. We have carefully considered the rival submissioihe relevant
order passed in the case of Smt. Jigishaben Pagddden brought on record
vide a separate paper book. It is found thereftbat the addition of
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unexplained jewellery of Rs.1,03,86,888/- was manlethe hands of
Jigishaben Patel, 50% on protective basis and 5Q%ubstantive basis.
The Ld. CIT(A)-12 vide order dated 07.01.2019 haealed that the entire
addition should be made in the hands of Smt. Jagpsh Patel on substantive
basis. As per order giving effect to CIT(A)’'s ordihe AO vide order dated
11.03.2019 had made addition of Rs.1,04,83,953/- amtount of
unexplained jewellery in the hands of JigishabetelPAs appeal was filed
in the case of Jigishaben Patel before the ITAE VIBA No.497/Ahd/2019
for the A.Y. 2016-17. The assessee has filed FommBNForm No.4 and
Form No.5 in respect of application of JigishabeateP under Vivad Se
Vishwas Act, 2020 and it transpires therefrom that declaration made by
the assessee was accepted on payment of the digputeln the Form-5, a
reference of appeal pending before the ITAT i.éA N0.497/Ahd/2019 is
also appearing. It thus transpires that the emstitestantive addition of the
unexplained jewellery of Rs.1,04,83,953/- as maddhe hands of Smt.
Jigishaben Patel stands finalized and acceptedrihdnds. In view of these
facts, we direct thahe protective addition of Rs.51,93,444/-in respedf
unexplained jewellery as made in the hands of SmManjulaben Patel
should be deleted. The ground taken by the assess@ the regard is
allowed and the ground of the Revenue is dismised.

106. An addition of Rs.10 Lakhs was also made in thedsaof the Sri
Bipinbhai Patel in respect of unexplained jewellerynd from locker in the
course of search. The addition as made by the A®aenfirmed by the Ld.
CIT(A). The Ld. Sr. Counsel submitted that theeasse was third holder of
the locker from which the jewellery was found. ©ndhese circumstances,
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the addition made on account of unexplained jewelfeund from the
locker was not justified as locker did not belomy the assessee. He
submitted that the assessee had given a detaijddnation regarding the
jewellery but the AO did not make any effort to iethe same. Further,
that the Ld. CIT(A) had dismissed the ground talgrthe assessee in a very
cryptic manner. Per contra, the Id. CIT-DR suppbttee orders of the lower

authorities.

107. We have carefully considered the rival submissiodie AO has
given the following finding in respect of the jevesl found from the locker

and the explanation of the assessee in this regard:

“13.4 It is worth mentioning here that the asses&fen Bipinchandra Patel has
admitted in his statement recorded u/s 132(4) eflticome Tax Act, 1961 on
11.01.2015 in reply to question No. 4 to 6 thattladl Jewellery items found from
this locker belongs to Sml Kusumben V. Patel ané Sri Vinodbhai R. Patel
However, no documentary evidence to support hismdaas submitted by him at
that time. Whereas, during the assessment procged8mt Kusumben Patel has
stated in her submission filed in this office on0B&017 that the jewellery
belong to Shri Bipin Patel and his family. Howevehyri Bipinchandra Patel vide
his submission filed in this office on 05.10.20185 Istated that the jewellery
belongs to Smt. Kusumben Patel and her late hus&dmidVinod Patel and his
name was kept as third holder for convenience. i&ingly Shn Bipin Patel in
his submission filed in this office on 10.10.20hd 43.11.2017 has confirmed
that the jewellery does not belong to Smt. Kusunitsel and hesusband but it
belongs to his late brother Shri Vinayak Patel. Shbmission of Shri Bipin Patel
is summarized as under-

"The jewellery belong to the legal heirs of hiselddrother, Mr. Vinayak
Patel, who passed away in 1995 and left behindlawtiierein he was a
executor. He filed for the probate before the cityl judge in Bangalore
in 1996. In the meantime he had distributed all j@wellery among
women of the family and jewellery of some of sohtleeowomen members
of the family are lying with him which was kepttle said locker No.17
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somewhere in 1995-96. The said locker has not bperated since 1995-
96. A certificate to this effect issued by the eoned bank i..e Makarpura
Industrial Estate Co-Op. Bank Ltd. has been furedshvherein it stated
that as per the records available with the banktfog last 10 years, the
locker has not been operated within that period.must have been
operated before 10 years, the exact date of opmratiould not be
provided in absence of the records beyond 10 ye&his. Bipin patel has
kept the jewellery in the lockers of Smt KusumbatelFbecause it was
vacant at that time."
13.5 Due to frequent change in the explanationsi$ined by the assessee, Shri
Bipinchandra Patel which is also not corroboratiwéth his statement recorded
during the search proceedings, the different versiof explanations submitted by
Shri Bipin Patel is not reliable and thus rejected.

108. It is, thus, found that the assessee had not gamn convincing

explanation for the jewellery found from the lockerhere were frequent
changes in the explanation and no supporting evElemhatsoever was
brought on record in respect of the ownership ef jgwellery found from

the locker. It is found that the Ld. CIT(A) hakea a holistic view of the
entire jewellery found during the search and gieerfinding that the
jewellery valued at Rs.1,13,86,888/- was unexplhin8ince, the addition of
Rs.10 Lakhs on account of unexplained jewellery waseld in the hands of
Shri  Bipinbhai Patel, only remaining unexplainedwegdery of

Rs.1,03,86,888/- was considered for addition in thends of Smt.
Manjulaben Patel. We, therefore, do not find aegson to interfere with
the order of the Ld. CIT(A).The addition of Rs.10 Lakhs in respect of
unexplained jewellery as upheld in the hands of theassessee is
confirmed. The ground taken by the assessee in thiggard is dismissed.
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109. One of the grounds taken in these appeals igamntbg&e addition as
well as protective addition made in the hands ofB§vsinbhai P Patel and
Smt. Manjulaben B Patel. As already mentioned earlsri Bipinbhai P
Patel had expired during the pendency of theseadppad Smt. Manjulaben
B Patel has impleaded herself as legal heir ofBinbhai P Patel. As a
result, the entire addition has now to be consttlenethe hands of Smt.
Manjulaben B Patel as legal heir@®f Bipinbhai P Patel only on substantive
basis and there is no requirement for making aoyeptive addition in her
hand as Individual. Thereforthe ground taken by the assessee as well as
the Revenue in respect of substantive verses protee addition in the
two hands, has become infructuous and is dismissed

110. The issue involved in all other appeals filed by #ssessee as well as
by the Revenue is identical to the issues as diseclusn ITA No.
1894/Ahd/2019, ITA No. 31/Ahd/2020 with CO No. 54@2019, IT(SS)A
No. 569/Ahd/2019 & IT(SS)A No. 01/Ahd/2020 with CONO.
47/Ahd/2020, which have been discussed in detaihis order. Therefore,
the decisions as given in these appeals, as detuabove, will be

applicablemutatis mutandig all other appeals as well.

111. Before we close, we must place on record our stnappreciation to
the Id. Sr. Advocate Sh. Tushar Hemani & the Id.TE@R Dr.

Darsi Suman Ratnam for their erudite presentatiod an-depth
analysis of the issues involved in this appeal, ahhhas helped
us immensely in disposal of these appeals.
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112. The final outcome of these appeals is summarizedhie

table below:

Page No

99

olg

DI

DI

DI

Sl. ITA No. AY. Appeal filed| Outcome
No. by
1-2 | ITA Nos. 1894 Both for 2000-| Assessee Dismissed
/Ahd/2019 & 01
1905/Ahd/ 2019
3-12 | ITA Nos. 1895 tg2001-02 to| Assessee Partly allowed f
1903/Ahd/2019 & 2009-10 & statistical purposes
1904/Ahd/2019 2016-17
13- | IT(SS)A Nos. 569 tg 2010-11 to| Assessee Partly allowed f
18 574/Ahd/2019 2015-16 statistical purposes
19- |ITA Nos. 1906 to 2001-02 to| Assessee Partly allowed f
28 1914/Ahd/2019 2009-10 statistical purposes
29 ITA No.1915/Ahd/2019 2016-17 Assessee Parthynadid
29- | IT(SS)A Nos. 575 tg 2010-11 to| Assessee Partly allowed f
34 580/ Ahd/2019 2015-16 statistical purposes
35- | ITA Nos. 31 to 39 &[ 200001 to| Appeal by| Dismissed
54 40/Ahd/2020 2009-10 &| Revenue &
Alw. CO Nos. 54 to 61} 2016-17 CO by
63 & 62/Ahd/2020 assessee
55- | IT(SS)A Nos. 01 tqg 2010-11 to| Appeal by| Dismissed
66 06/Ahd/2020 2015-16 Revenue &
Alw. CO Nos. 47, 49| CcoO by
50, 52, 51 & assessee
53/Ahd/2020
67- |ITA Nos. 41 to 49/ 2000-01 to Revenue Dismissed
76 | Ahd/2020 & 2009-10 &
50/Ahd/ 2020 2016-17
77- | IT(SS)A Nos. 07 tg 2010-11 to Revenue Dismissed
82 12/Ahd/2020 2015-16
| This Order is pronounced in the open court on 10/09/2024 |
Sd/- Sd/-

(SUCHITRA KAMBLE)
JUDICIAL MEMBER

Ahmedabad;
S. K. SINHA

Dated 10/09/20
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(NARENRA PRASAD SINHA)

ACCOUNTANT ME MBER
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